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POL  432, 2024;  LAW334H1F 
FALL  2008 
Tuesday  2-4 

PROFESSOR  NEDELSKY 


Office  hours:  Tuesday  4:00  -  5:30  or  by  appointment,  Flavelle  3 1 8, 
e-mail  i  .nedelskv@utoronto.ca 

Assistant:  Aleatha  Cox,  aleatha.cox@utoronto.ea,  telephone  416-946-8310. 


What  is  it  that  feminist  theory  is  trying  to  do,  or  ought  to  be  trying  to  do?  The  field  of  feminist 
legal  and  political  theory  is  now  so  diverse  that  there  is  no  clear  consensus  on  the  answer  to  these 
questions.  This  course  begins  with  a  compelling  argument  by  Linda  Zerilli  that  what  feminist 
theory  should  be  focused  on  is  political  freedom,  the  eapacity  to  participate  in  the  making  and 
changing  of  norms,  laws,  and  political  institutions  that  structure  our  lives.  (We  will  note  how 
this  view  eehoes  issues  in  debates  around  women’s  rights  in  the  international  eontext.)  In 
Zerilli’ s  view,  the  preoceupation  with  advaneing  women’s  interests  (what  she  thinks  Hannah 
Arendt  would  have  ealled  the  “soeial  question’)  and  the  preoecupation  with  identity  and  ageney 
(the  “subjeet  question”),  has  diverted  feminism  to  a  dangerous  instrumentalism  (with  a  threat  to 
freedom)  and  wasted,  divisive  philosophical  questions  that  eannot  really  advanee  freedom. 

How  does  this  argument  work  in  the  face  of  the  ongoing  problems  women  face:  poverty, 
violence,  and  the  state  construction  of  the  family?  We  look  at  a  set  of  feminist  engagements  with 
the  problems  of  the  welfare  state,  with  the  law  of  sexual  assault,  and  with  the  puzzles  of 
feminists’  stances  toward  the  family  and  sexuality. 

We  use  these  concrete  problems  to  engage  with  other  theoretieal  frameworks:  Drucilla  Cornell, 
Wendy  Brown,  Janet  Halley,  Rosi  Baidotti,  and  my  own  version  of  relational  feminism.  All 
these  approaches  ask  basic  questions  of  how  feminists  should  engage  the  state  and  the  law  in 
achieving  their  objectives — and  they  arrive  at  different  and  not  entirely  eompatible  answers. 

In  sum,  the  course  will  engage  with  both  concrete  policy  debates,  such  as  whether  there  are 
certain  family  structures  feminists  should  endorse,  and  the  question  of  the  role  the  state  and  law 
should  play  in  those  projects.  These  questions,  in  turn,  raise  even  more  basic  questions  about  the 
ultimate  objectives  of  politics,  of  feminism,  indeed  of  human  community.  While  the  course  is  in 
no  way  an  “overview”  of  eontemporary  feminism,  it  will  illuminate  some  of  the  most  important 
contributions  contemporary  feminist  theory  is  making — ^to  law,  to  policy,  and  to  the  most  basic 
theoretical  questions  of  law  and  politics. 


The  course  will  use  BLACKBOARD.  Students  will  need  both  to  self  enrol  and  to  provide  my 
assistant  with  your  names  and  student  numbers  so  that  you  can  all  be  enrolled  onto  the  law  site. 
EVERY  STUDENT  SHOULD  SEND  AN  E-MAIL  TO  aleatha.cox@utoronto.ca  SAYING 
THAT  YOU  ARE  IN  THE  FEMINST  THEORY  CLASS.  This  way  she  will  be  sure  to  have 
accurate  e-mail  addresses  to  create  a  class  list. 


COURSE  REQUIREMENTS: 

REQUIRED  READING:  COURSE  PACK  AVAILABLE  FROM  FACULTY  OF  LAW 
BOOKSTORE  (referred  to  as  M  in  the  assignment  table);  L.  ZERILLI,  FEMINISM  AND 
THE  ABYSS  OF  FREEDOM  AND  R.  BRAIDOTTI,  METAMORPHOSES; TOWARDS 
MATERIALST  THEORY  OF  BECOMING,  available  at  the  Toronto  Women’s  Bookstore, 
Harbord,  just  west  of  Spadina. 

ALL  STUDENTS 

Class  participation  and  bi-weekly  one  page  "comments"  and  “responses”  (25%  for  law  and  grad 
students).  Comments  are  to  be  posted  by  the  Sunday  before  class  at  5:00  PM  and  responses  by 
noon  Monday. 

The  core  of  the  course  will  be  the  discussions  of  the  assigned  reading  each  week.  To  structure 
and  facilitate  an  informed  discussion,  students  will  be  required  to  write  “Comments”  on  the 
readings,  and  “Responses”  to  other  students’  comments: 

Students  will  be  organized  into  4  groups.  Each  week,  each  of  the  students  from  one  of  the 
groups  is  responsible  for  posting  a  1-2  page  commentary  on  the  reading.  (The  groups  for  each 
week  are  marked  on  the  syllabus.)  Each  of  the  students  from  another  group  will  be  responsible 
for  a  14  -  1  page  response. 

The  COMMENTS  should  be  your  reflections  on  the  reading  in  light  of  the  ongoing  conversation 
in  the  course.  Thus  students  are  encouraged  not  only  to  comment  on  what  they  find  particularly 
interesting,  important  or  troubling  in  the  readings,  but  how  this  connects  to  previous  readings  and 
to  the  ongoing  dialogue.  Students  from  one  other  group  are  required  to  post  “RESPONSES”  to 
one  of  the  comments.  Responses  are  your  thoughts,  refleetions,  and  reactions  to  the  comments. 
They  should  be  between  a  half  a  page  and  one  page.  Students  should  post  their  intention  to 
respond  to  a  particular  comment  as  soon  as  they  have  seleeted  it  so  that,  ideally,  each  of  the 
“comments”  will  get  a  response  (as  opposed  to  having  a  cluster  of  responses  to  one  comment, 
and  none  for  the  others).  ALL  students  should  read  the  comments  and  responses. 

LATE  COMMENTS  OR  RESPONSES  WILL  NOT  BE  ACCEPTED,  but  if  you  are  unable 
to  attend  class  on  a  day  your  comment  or  response  is  due,  you  should  do  the  comment  or 
response  for  another  class.  This  way  I  can  incorporate  your  written  submissions  into  the 
class  discussion,  which  is  harder  if  you  are  not  there  to  participate  in  the  conversation.  If 
for  any  reason  you  cannot  do  a  comment  or  response  for  the  date  assigned  to  your  group, 
you  can  do  it  on  another  week  when  you  will  not  otherwise  be  doing  a  comment  or 
response.  Send  an  e-mal  to  let  me  kiiow. 

These  weekly  comments  and  responses  will  form  a  part  of  the  class  participation  mark.  Students 


will  receive  their  “comments”  back  with  very  brief  remarks  and  a  grade.  The  responses  (which 
are  recorded,  but  not  graded)  and  regular  class  discussion  will  constitute  the  rest  of  the 
participation  mark. 

LAW  STUDENTS  AND  GRADUATE  STUDENTS: 

PAPER: 

25  page  paper  (75%)  ( Due  December  18,  10:00  AM). 

The  paper  will  focus  on  3  or  4  of  the  readings,  connecting  them  to  each  other  and  to  the  main 
themes  of  the  course.  Students  should  show  how  together  they  contribute  to  these  themes,  or 
develop  a  particular  problem  related  to  these  themes,  and  use  the  articles  to  work  the  problem 
through,  or  show  how  the  insights  of  these  articles  help  us  better  understand  a  particular  concrete 
case  or  problem.  If  you  are  using  an  example  not  drawn  from  the  course  material,  be  sure  you  do 
not  spend  too  much  space  presenting  the  example.  A  maximum  of  2-3  pages.  If  you  find  you 
cannot  present  the  example  you  have  in  mind  within  that  space,  you  may  use  additional  pages.  But 
then  you  will  need  to  add  those  additional  pages  to  the  total  length  of  the  paper,  so  that  you  still 
have  at  least  22  pages  of  analysis,  integrating  the  example  into  your  discussion  of  the  texts  and  the 
key  issues.  A  similar  approach  applies  to  using  material  outside  the  assigned  reading.  You  are,  of 
course,  welcome  to  note  other  material  that  adds  to  your  argument.  But  if  you  spending  more  than  a 
few  lines  referring  to  that  material,  you  should  ensure  that  you  still  have  the  required  page  length 
devoted  to  the  analysis  of  the  texts  and  issues  in  the  course. 

Students  wishing  to  do  a  research  paper  must  submit  a  proposal  to  me  by  OCTOBER  20.  It  must 
relate  to  the  main  theoretical  issues  of  the  course  and  engage  with  some  of  the  assigned  reading. 

PAPERS  MUST  BE  SUBMITTED  TO  TURNITIN.COM.  Students  must  also  submit  a  hard 
copy  with  the  turnitin  number. 

BY  THE  LAST  CLASS,  STUDENTS  SHOULD  SUBMIT  A  PARAGRAPH  SUMMARY  OF 
THEIR  PAPER  TOPIC  AND  THE  TEXTS  THEY  WILL  FOCUS  ON,  OR  AN  OUTLINE 
OF  THE  PAPER  WHICH  IDENTIFIES  THE  TEXTS.  STUDENTS  MAY  SUBMIT  THIS 
SUMMARY  OR  OUTLINE  EARLIER,  BUT  I  RECOMMEND  THAT  IF  YOU  DO  SO  YOU 
AT  LEAST  SKIM  ALL  THE  MATERIALS  SO  YOU  WILL  KNOW  WHICH  WILL  WORK 
BEST  FOR  YOUR  TOPIC. 

UNDERGRADUATES: 

Three  2  page  papers  that  serve  as  “comments”,  worth  10%  each.  Even  though  these  papers 
are  short,  they  should  be  written  with  care.  You  have  the  option  of  writing  one  additional 
paper,  with  the  top  3  grades  counting  for  the  final  mark. 

Participation  and  three  1  page  responses,  worth  20% 

PLEASE  NOTE  THAT  YOU  ARE  AN  UNDERGRADUATE  ON  YOUR  PAPERS  AND 
RESPONSES,  AS  THE  GRADING  SYSTME  IS  DIFFERENT  FOR  YOU.  YOU  WILL 
RECEIVE  GRADES  ON  YOUR  RESPONSES  AS  WELL  AS  COMMENTS. 

15  page  paper  on  three  of  the  readings  and  a  main  theme  of  the  course,  DUE  December  4. 
worth  50% 


Please  note  that  I  leave  town  on  Dec  5  and  need  to  take  the  papers  with  me. 


BY  NOVEMBER  24,  STUDENTS  SHOULD  SUBMIT  A  PARAGRAPH  SUMMARY  OF 
THEIR  PAPER  TOPIC  AND  THE  TEXTS  THEY  WILL  FOCUS  ON,  OR  AN  OUTLINE 
OF  THE  PAPER  WHICH  IDENTIFIES  THE  TEXTS.  STUDENTS  MAY  SUBMIT  THIS 
SUMMARY  OR  OUTLINE  EARLIER,  BUT  I  RECOMMEND  THAT  IF  YOU  DO  SO  YOU 
AT  LEAST  SKIM  ALL  THE  MATERIALS  SO  YOU  WILL  KNOW  WHICH  WILL  WORK 
BEST  FOR  YOUR  TOPIC. 


Weekl 

09/09 

Introduction 

Week  2 

16/09 

Linda  M.  G.  Zerilli,  Feminism  and  the  Abyss  of  Freedom  (Chicago:  The 
Chicago  University  Press,  2005)  at  introduction  and  c.2.  (noted  as  FAF) 

Group  1  comment,  group  2  response 

Weeks 

23/09 

Linda  M.  G.  Zerilli,  FAF  at  c.3  and  conclusion. 

Group  2  conunent,  group  3  response 

Week  4 

30/09 

ROSH 

HASHANA 

NO  CLASS. 

Do  readings, 

Post  comments 
And  responses 

Nancy  Fraser,  Justice  Interrupts  (New  York,  Routledge,  1997)  at  c.2.  (in 
materials  (M)) 

Shelley  Gavigan  and  Dorothy  Chunn,  “From  Mothers’  Allowance  to 

Mothers  Need  Not  Apply:  Canadian  Welfare  Law  as  Liberal  and  Neo¬ 
liberal  Reforms”  (2007)  45  Osgoode  Hall  Law  Journal  733.  (M) 

Our  discussion  in  week  5  will  draw  on  these  reading  as  background. 
Week  5  readings  are  heavy,  so  don’t  wait  until  then  to  do  these 
readings. 

Group  3  comment,  group  4  response 

Weeks 

07/10 

Gwen  Brodsky  et.  al.  “Gosselin  v.  Quebec  (Attorney  General)”  (2006)  18 
Canadian  Journal  of  Women  and  the  Law  189.  (M) 

Gosselin  v.  Quebec  (Attorney  General),  [2002]  4  S.C.R.  429  in 

Constitutional  Law  Supplement  (Faculty  of  Law,  University  of  Toronto, 
2008)  at  202.  (M) 

Janet  E.  Mosher,  “Welfare  Reform  and  the  Re-Making  of  the  Model 

Citizen”  in  Margot  Young  et.  al.  eds..  Poverty:  Rights,  Social  Citizenship 
and  Legal  Activism  (Vancouver:  UBC  Press,  2007)  119.  (M) 

Group  4  comment,  group  1  response 

Week  6 

14/10 

Jean  Bethke  Elshtain,  “Feminism,  Family,  and  Community”  in  Penny  A. 
Weiss  and  Marilyn  Friedman,  eds.,  Feminism  and  Community 
(Philadelphia:  Temple  University  Press,  1995)  259.  (M) 

Jennifer  Nedelsky,  “Dilemmas  of  Passion,  Privilege,  and  Isolation: 
Reflections  on  Mothering  in  a  White,  Middle  Class,  Nuclear  Family”  in 
Julia  Hanigsberg  and  Sara  Ruddick,  eds..  Mother  Troubles:  Rethinking 
Contemporary  Maternal  Dilemmas  (Boston:  Beacon  Press,  1999).  (M) 

Claire  F.L.  Young  and  Susan  B.  Boyd,  “Challenging  Heteronormativity? 
Reaction  and  Resistance  to  the  Legal  Recognition  of  Same-Sex 
Partnerships”  in  Dorothy  E.  Chunn,  Susan  B.  Boyd,  and  Hester  Lessard, 
eds.,  Reaction  and  Resistance:  Feminism,  Law  and  Social  Change 
(Vancouver:  UBC  Press,  2007)  262.  (M) 

Group  1  comment,  group  2  response 

Week? 

21/10 

Drucilla  Cornell,  At  the  Heart  of  Freedom  (Princeton:  Princeton 

University  Press,  1998)  at  preface,  c.l,  c.2,  and  c.7.  (M) 

Group  2  comment,  gfoup  3  response 

Weeks 

28/10 

Wendy  Brovin,  Regulating  Aversion  (Princeton:  Princeton  University 

Press,  2006)  at  c.6,  c.7.,  243-258.  (M) 

Group  3  comment,  group  4  response 

LAW  READING  WEEK  Nov  3-7 

Week  9 

11/11 

Jennifer  Nedelsky,  Relational  Self  Relational  Law  (draft  manuscript)  c.5. 
(M) 

LiseGotell,  “The  Discursive  Disappearance  of  Sexualized  Violence: 
Feminist  Law  Reform,  Judicial  Resistance,  and  Neo-Liberal  Sexual 
Citizenship”  in  Dorothy  E.  Chunn,  Susan  B.  Boyd,  and  Hester  Lessard, 
eds..  Reaction  and  Resistance:  Feminism,  Law’  and  Social  Change 
(Vancouver:  UBC  Press,  2007)  127.  (M) 

Group  4  comment,  group  1  response 

Week  10 

18/11 

Janet  Halley,  Split  Decisions  (Princeton:  Princeton  University  Press,  2006) 

at  282-333  and  349-363.  (M) 

Jennifer  Nedelsky,  Relational  Self,  Relational  Law,  (draft  manuscript)  c.9. 
(M) 

Group  1  comment,  group  2  response 
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VIOLENCE  AGAINST  WOMEN:  CHALLENGES  TO  THE  LIBERAL  STATE  AND 
RELATIONAL  FEMINISmI 

JENNIFER  NEDELSKY 


I.  Introduction . . . 2 

IL  Genesis . 4 

III.  Relational  Reflections  On  Violence . 7 

IV.  "Liberalism  Of  Fear"  And  Its  Failures . 15 

A.  Shklar's  "liberalism  of  fear" . 15 

B.  Cruelty,  fear,  and  systemic  violence  against  women  and  children . 18 

C.  The  problem  of  "private"  but  systemic  violence . 24 

D.  Rape  and  boundaries . 28 

V.  An  Example  Of  Transformation  Through  Law:  The  Canadian  Law  Of  Sexual 

Assault . 33 

VI.  Child  Abuse . 39 

VII.  Law  and  the  Scope  of  the  State . 41 

VIII.  Limits  and  Potential  of  Relational  Transformation  Through  Law:  Further 

Reflections  on  the  Canadian  Law  of  Sexual  Assault . 47 

IX.  Conclusion . 49 


^  I  had  the  good  fortune  to  be  drinking  about  the  original  version  this  chapter  while 
visiting  the  University  of  Chicago  Law  School.  I  would  particularly  like  to  thank  the 
following  for  giving  me  the  benefit  of  their  responses:  Carolyn  M.  Burns,  Richard 
Epstein,  Elana  Kagan,  Larry  Lessig,  Tracey  Meares,  Martha  Nussbaum,  and  Stephen 
Shulhoffer.  I  also  received  particularly  excellent  questions  and  comments  from  Owen 
Fiss  and  his  Feminist  Theory"  class  at  Yale  Law  School.  And  I  would  like  to  thank  the 
participants  in  the  discussion  at  the  NOMOS  meeting  where  the  first  draft  of  this  essay 
was  presented. 

More  recently,  George  Kateb  kindly  took  the  time  to  discuss  his  thoughts  on  this 
chapter.  I  have  tried  to  meet  some  of  his  question  with  additional  elaboration. 
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I.  Introduction 


One  of  the  uncontested  objectives  of  a  liberal  regime  is  the  protection  of  its  citizens 
from  violence.  Yet  the  liberal  state  has  failed  in  this  basic  task  with  respect  to  women 

r\ 

and  children.-  If  we  take  this  failure  seriously,  we  must  rethink  the  role  of  the  liberal 
state  and  the  conception  of  rights  optimal  for  making  good  on  liberalism's  most  basic 

aspirations.  This  rethinking  flows  from  my  central  claim  that  violence  against  women^ 
cannot  be  prevented  until  the  relations  between  men  and  women  are  transformed  — 
which  means  that  transformation  of  these  social  and  intimate  relations  must  be  an 
objective  of  the  liberal  state.  A  conception  of  rights  that  routinely  directs  our  attention 
to  structures  of  relationships  is  better  suited  to  facilitate  that  transformation  than  one, 

like  the  traditional  liberal  conception,  aimed  at  the  protection  of  boundaries.^  Yet  there 
is  no  issue  that  more  powerfully  evokes  the  need  for  legally  protected  boundaries  than 
violence.  Thus  violence  against  women  poses  a  challenge  not  only  to  liberalism,  but  to 
my  project  of  replacing  boundaries  with  relationship  as  the  central  organizing  concept 

for  rights.^  My  purpose  is  to  take  up  this  challenge  to  the  relational  approach  in  the 
context  of  the  liberal  state's  failure  on  its  own  terms.  I  conclude  that  even  in  the  realm 
of  violence  against  women,  a  relational  approach  best  reveals  the  nature  of  the  problem 
and  potential  solutions.  This  challenge  also  allows  me  to  further  address  one  of  the  key 
anxieties  that  I  think  my  approach  provokes:  this  sort  of  relational  analysis  will  lead  to 
a  vast  expansion  of  the  scope  of  the  state.  I  will  show  that  in  the  case  of  violence  against 
women,  no  such  expansion  follows.  And  we  will  see  why  this  is  also  likely  to  be  the 
case  in  other  areas. 


2  For  the  purposes  of  this  chapter,  I  believe  it  makes  sense  to  focus  on  this  particular 
failure.  But  while  I  was  teaching  in  Chicago,  it  was  brought  home  to  me  forcefully  that 
this  is  not  the  only  such  failure.  In  the  United  States,  the  state  has  failed  perhaps  even 
more  dramatically  to  protect  young  black  men  from  violence,  and  it  might  be  said  that 
there  is  a  background  of  violence  that  pervades  the  lives  of  Native  peoples  in  North 
America.  The  class  of  those  for  whom  the  liberal  state  has  succeeded  in  providing 
routine  security  from  violence  (which  of  course  does  not  mean  perfect  security)  begins 
to  look  suspiciously  small. 

^  This  chapter  focuses  on  the  issue  of  violence  against  women,  only  briefly  returning  to 
children  at  the  end.  Although  I  think  the  violence  against  women  and  children  are 
closely  linked,  both  issues  were  too  much  to  take  on  in  one  discussion. 

4  See  note  8  for  the  articles  in  which  I  have  elaborated  this  claim. 

^See,  for  example, (Nedelsky  1993b);  (Minow  1990). 
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I  begin  by  outlining  the  genesis  of  this  chapter:  my  effort  to  meet  the  most 
compelling  challenges  I  think  my  work  on  relational  feminism  has  encountered.  I  then 
turn  to  a  section  on  background  sources  which  illuminate  my  core  claim  that  a 
relational  approach  is  the  optimal  way  of  understanding  issues  of  violence.  The  heart  of 
my  argument  takes  as  its  starting  point  Judith  Shklar's  fascinating  defense  of  liberalism 

as  the  "only  system  devoted  to  the  project  of  lessening  [cruelty]."^  Shklar's  powerful 
evocation  of  the  horrors  of  the  fear  of  cruelty  serves  as  an  indictment  of  societies  in 
which  women  live  in  fear.  Focusing  on  rape,  I  explore  the  limitations  of  boundary 
language  to  capture  the  horror  of  rape,  then  argue  that  the  cycle  of  fear  and  domination 
can  only  be  broken  by  transforming  relations  between  men  and  women.  But  Shklar's 
central  purpose  is  to  limit  the  scope  of  the  state,  which  she  sees  as  the  most  dangerous 
source  of  cruelty.  To  take  on  this  project  of  transformation  seems  to  transcend  the  limits 
of  the  state  that  Shklar  advocates.  And  Shklar  is  not  alone.  Most  accounts  of  liberalism 
(not  merely  libertarian  ones)  would  see  taking  on  the  kind  of  transformation  I  have  in 
mind  as  dangerously  enlarging  the  appropriate  scope  of  the  state  with  vague,  open- 
ended  and  inevitably  contested  objectives,  thus  inviting  both  intrusion  and  expanded 
state  power  to  which  no  clear  limits  could  be  drawn.  I  use  an  analogy  to  Robert  Cover's 
analysis  of  how  violence  was  integral  to  racial  subordination  in  the  American  South  to 
show  why  rethinking  the  role  of  the  state  is  essential  to  dismantling  hierarchies  that  are 

embedded  in  the  culture  and  sustained  by  "private"  violence.^  In  the  end,  a  relational 
analysis  reveals  that  in  the  case  of  sexual  assault,  what  is  at  stake  only  appears  to  be  an 
expansion  of  the  scope  of  the  state.  In  fact,  what  is  involved  is  a  recognition  of  the  way 
law  structures  relations  between  men  and  women  and  how  that  structuring  can  be 
changed  to  reduce  violence  and  improve  equality. 


6  This  is  George  Kateb's  description  of  Shklar's  argument  in  Nezvsletter,  Conference  for  the 
Study  of  Political  Thought,  vol.  22,  November  1992. 

^  This  issue  of  "private  violence"  also  characterizes  wife  assault,  which  is  an  even  more 
widespread  source  of  violence  against  women.  In  1986,  the  Surgeon  General  reported 
that  domestic  violence  was  the  primary  cause  of  physical  injury  to  women,  exceeding 
car  accidents,  rapes,  and  muggings  combined  {Report  of  the  Surgeon  General's  Workshop 
on  Violence  and  Public  Health  1986).. 

It  has  also  been  reported  that  homicide,  almost  always  by  an  abusive  partner,  is 
the  leading  cause  of  death  for  black  women  under  forty  (Stark  1992:  273).  This  statistic  is 
based  on  medical  records  at  the  Yale-New  Haven  Hospital  between  1978  and  1983. 1  am 
grateful  to  Cliristina  Kobi  for  providing  me  with  this  information  from  her  unpublished 
paper,  "The  Criminal  Justice  Response  to  Domestic  Violence:  A  Feminist  Perspective." 
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11.  Genesis 

This  chapter  reflects  my  attempt  to  deal  with  a  worry  that  I  kept  pushing  aside  while 
working  on  my  project  of  reconceptualizing  various  concepts  basic  to  liberalism,  such 

as  autonomy  and  rights.^  The  core  of  my  concern  is  whether  there  is  something 

myopically  utopian  about  my  effort  to  use  relational  feminism^  to  develop  new 
conceptions  of  rights,  law,  autonomy,  and  constitutionalism.  These  new  conceptions  are 
inspired  in  part  by  aspirations  toward  radically  different  forms  of  relations  among 
people  in  which  violence  and  domination  do  not  disappear,  but  play  a  far  less  central 
role  in  the  structure  of  society. 

I  take  these  aspirations  to  be  grounded  in  an  understanding  of  human  beings 
that  is  realistic.  Indeed,  part  of  my  purpose  here  is  to  make  clear  that  the  feminist 
conception  of  human  selfhood  as  constituted  by  relationship  has  nothing  warm,  mushy, 
or  romantic  about  it.  Feminists  above  all  know  that  the  web  of  relationships  in  which 

we  exist  is  not  necessarily  benign.^^  Nevertheless,  I  know  that  I  am  consistently  drawn 
to  the  side  of  feminism  that  explores  the  exciting  possibilities  of  transformation  rather 
than  the  grim  realities  of  people's  lives.  So  I  thought  it  appropriate  that  I  confront  some 
of  these  realities  as  a  kind  of  test  of  my  approach.  If  my  reconceptualizations  are 
actually  to  be  useful,  something  other  than  a  sort  of  inspirational  literature,  then  they 
must  be  able  to  cope  with  what  is  most  horrible  as  well  as  what  is  most  beautiful  and 

promising  about  human  existence.^^ 


^  See  (Nedelsky  1989);  (Nedelsky  1990a);  (Nedelsky  1993b);  (Nedelsky  1993c); 

(Nedelsky  1993a);  (Nedelsky  and  Scott  1992);  (Nedelsky  1990b;  203-76). 

^  Among  my  fellow  relational  feminists  are  Carol  Gilligan,  Martha  Minow,  Joan  Tronto, 
Carrie  Menkle-Meadow,  Nel  Noddings,  Sara  Ruddick,  Catherine  Keller,  Hester  Lessard, 
Christine  Koggel,  Susan  Sherwin,  and  Virginia  Held.  There  is  of  course  disagreement 
among  those  using  some  version  of  tliis  framework.  Sometimes  people  I  think  of  as 
relational  feminists  are  called  maternal  feminists  or  cultural  feminists.  1  do  not 
particularly  like  these  terms,  nor  often,  the  description  accompanying  them. 

1 0  Feminists  have  an  advantage  in  avoiding  one  of  the  pitfalls  of  challenges  to  liberal 
individualism:  women's  experience  of  relationships  as  oppressive  as  well  as  essential 
has  the  virtue  of  making  us  less  likely  to  be  romantic  about  the  virtues  of  community  as 
such.  (Nedelsky  1989:  9-10). 

1  UVith  some  self-consciousness,  I  originally  used  the  grandiose  title  of  "Relational 
Feminism  Confronts  the  Problem  of  Evil."  I  think  the  essay  still  shows  some  of  this 
broad  aspiration  to  see  if  my  relational  approach  can  deal  with  the  darkest  parts  of 
human  interaction.  I  changed  the  title  because  the  term  "evil"  is  so  complex,  even 
contentious.  What  1  actually  address  here  is  just  one  dimension  of  violence,  but  my 
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More  specifically,  I  want  to  try  to  answer  a  set  of  ''critics'  questions"  —  some  from 
actual  external  critics  and  some  from  my  own  voices  of  unease.  The  questions  that 
began  tliis  project  arose  primarily  in  response  to  my  arguments  that  we  should  abandon 
"boundary"  as  the  dominant  metaphor  in  law  and  to  my  argument  that  we  should 
reconceptualize  rights  in  terms  of  the  relationships  (of  power,  trust,  responsibility)  that 
rights  in  fact  structure.  (I  elaborate  this  reconceptualization  in  the^ollowing  chapter.) 
The  questions  fall  into  two  groups: 

1,  Given  the  violence  to  wliich  women  are  subject,  don't  we  need  more, 
stronger  boundaries?  Isn't  the  appropriate  strategic  focus  to  claim  the  protection  of 
boundaries,  of  bodily  integrity  in  particular,  that  men  claim?  This  question  comes  most 
powerfully  from  students  who  work  in  areas  of  violence  against  women,  such  as  sexual 
harassment  and  sexual  assault.  The  underlying  issue  is  whether  my  approach  can 
protect  us  from  the  truly  dark  and  dangerous  forces  that  manifest  themselves  in  the 
daily  lives  of  millions  of  women. 

2.  Will  not  the  magnitude  of  responsibility  implicit  in  my  approach  be 
overwhelming,  personally,  psychologically,  and  socially?  Will  it  not  end  up  erasing  the 
divisions  of  rights,  boundaries,  and  limits  that  have  made  freedom  and  security 
possible?  Doesn't  it  invite  vast  intrusion  at  a  collective  level  such  that  the  scope  of  the 
state  will  be  dangerously  expanded? 


1  think  these  problems  are  serious.  And  if  they  cannot  be  resolved,  then  I  would 
have  to  abandon  my  project.  Nevertheless,  I  think  they  must  be  posed  in  the  context  of 
another  question:  from  what  have  the  traditional  forms  (both  conceptions  and 
institutions)  of  liberal  rights  not  been  able  to  protect  us?  As  I  already  noted,  I  have  in 

mind  the  pervasive  and  systemic  violence  against  women  and  the  abuse  of  children^^. 


driving  concern  remains  the  broader  problem.  NOTE:  you  may  also  want  to  add  that  there 
is  an  'intrinsic'  quality  that  the  term  evil  cojinotes.  Since  you  are  advancing  a  theory  that 
depends  on  the  possibility  that  different  structures  can  produce  different  kinds  of  relationships, 
'evil'  doesn't  seem  to  capture  the  problem.  Similarly,  since  you  acknowledge  that  men  in 
communities  that  are  otherwise  marginalized  are  more  likely  to  perpetrate  this  kind  of  violence, 
referring  to  these  men  as  'evil'  may  obfuscate  the  structural  problems  at  play. 

12  In  the  2005  fiscal  year,  there  were  approximately  3.3  million  official  referrals  to  the 
U.S.  Child  Protective  Services,  alleging  the  maltreatment  of  approximately  6  million 
children  (U.S.  Department  of  Health  and  Human  Services  2008).  Note  that  this  figure 
only  includes  reported  cases.  For  statistics  on  the  impact  of  domestic  violence  on 
women,  see  footnote  15. 

According  to  one  study,  cliild  abuse,  like  violence  against  women,  may  often  be  a 
means  of  expressing  and  enforcing  male  dominance.  The  authors  rely  upon  an 
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which  are  now  widely  recognized  as  extremely  common.  Of  course,  the  problem  is  not 
that  the  rights  to  bodily  integrity  and  security  are  not  recognized  by  the  liberal  state.  On 
the  contrary,  the  problem  is  that  despite  the  primacy  accorded  these  rights  in  principle, 
they  are  not  in  practice  protected  for  women  and  children.  The  challenge  then  is  to 
understand  how  prevailing  conceptions  of  rights  and  the  scope  of  the  liberal  state  have 
participated  in  this  failure,  and  how  an  alternative  might  help. 

The  violence  against  women  and  children  is  so  widespread  that  it  cannot 
properly  be  understood  simply  as  a  matter  of  individual  pathology  or  criminality  or 
wickedness.  It  is  a  characteristic  of  our  society  and,  at  least  in  the  case  of  violence 
against  women,  we  have  a  general  idea  of  how  it  serves  to  keep  a  structure  of  power  in 

place.^^  I  will  suggest  that  these  evils  are  best  dealt  with  through  the  sorts  of  relational 
reconceptions  I  propose.  Most  importantly,  I  claim  that  the  very  features  of  my 
approach  that  generate  the  "critics  questions"  are  those  that  make  it  well  suited  for 
tackling  these  dramiatic  failures  of  our  current  regime  of  rights. 


/ 


empirical  study  of  child  abuse  in  the  homes  of  self-identified  battered  women  in  finding 
"a  positive  bivariate  relationsliip  between  husband  dominance  ...  [in  the  marital 
relationship]  and  spousal  cliild  abuse."  In  their  view,  this  finding  supports  a  conclusion 
that  child  abuse  is  one  of  "a  variety  of  oppressive  strategies,  including  wife  beating. . . 
marital  rape,  psychological  abuse,  punitive  economic  deprivation,  and  coerced  social 
isolation"  deployed  by  men  in  order  to  secure  their  position  of  dominance  in  the  family 
(Bowker  et  al.  1988: 166). 

1 3  Perhaps  the  most  well-known  articulation  of  this  idea  is  found  in  Susan 
Brownmiller's  Against  Our  Will:  Men,  Women,  and  Rape.  According  to  Brownmiller, 

"  [rape]  is  nothing  more  or  less  than  a  conscious  process  of  intimidation  by  which  all 
men  keep  all  women  in  a  state  of  fear"  (Browmniller  1975: 15).  There  is,  however,  an 
important  nuance  and  puzzle  here.  Wliat  most  women  fear,  what  controls  their  daily 
activities,  is  fear  of  stranger  rape.  And  what  they  think  will  protect  them  is  "having  a 
man."  The  irony,  of  course,  is  that  the  vast  majority  of  rapes  are  by  men  their  victims 
know.  The  protection  they  seek  is  often  the  real  source  of  the  danger.  Thus  the 
pervasive  fear  is  in  some  ways  misguided.  Elizabeth  Stanko  refers  to  this  phenomenon 
as  "the  myth  of  the  safe  home"  and  attributes  it's  resilience  in  part  to  the  fact  that  "the 
feminist  argument  that  the  home  may  be  a  dangerous  place  for  women  confronts 
deeply  ingrained  and  hostile  beliefs  that  support  the  ideology  of  the  home  as  man's 
haven"  (Stanko  1988:  86).  If  women's  fears  were  more  realistic,  they  would  probably 
not  function  in  the  same  way  to  foster  women's  dependence  on  men.  The  basic  terror  of 
vulnerability  to  rape  would,  however,  still  reinforce  the  power  relations. 
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III.  Relational  Reflections  On  Violence 

I  want  to  begin  with  the  sources  I  used  to  help  me  think  about  this  daunting  topic.  I  will 
start  with  those  I  refer  to  least  in  the  main  body  of  the  chapter,  for  they  in  particular 
form  a  kind  of  background  context  for  my  approach,  a  way  of  seeing  the  relational 
nature  of  the  violence  I  address.  Susan  Griffin's  A  Chorus  of  Stones  is  subtitled  "The 

Private  Life  of  War". ^4  [g  ^  complex  interweaving  of  stories  and  reflections  ranging 
from  the  secrets  of  her  own  family  and  the  silences  and  disconnection  they  bred,  to 
Werner  von  Braun's  development  of  rockets,  to  Heinrich  Himmler's  preoccupation  with 
secrets  and  the  sadistic  childrearing  practices  advocated  by  a  leading  child  psychologist 
in  the  Gernicuiy  of  Himmler's  youth.  Griffin  tells  terrifying  stories  of  Hiroshima  and  the 
suppression  of  a  report  on  the  safety  of  nuclear  power  plants,  and  of  the  very  ordinary 
lives  of  those  who  work  in  a  nuclear  weapons  plant  and  the  everyday  events  that  led  a 
particular  woman  to  participate  in  the  suppression  of  the  report.  Griffen  gives  us  a 
sense  of  the  anguish  of  a  brutal  murderer  and  of  a  survivor  of  the  Holocaust.  We  see 
patterns  of  links  between  individuals'  psyches,  their  families,  and  their  history,  writ 
large  and  small.  Griffin  manages  to  convey  a  vision  of  the  connections  between  the 
large  scale  horrors  of  war  and  the  private,  often  secret  pain  of  all  of  us  who  live  in  this 
culture  of  domination  and  destruction.  This  vision  is  both  compelling  and  illusive. 

Griffin  does  not  try  to  offer  neat  theoretical  synopses  of  these  interconnections 
which  could  serve  as  a  framework  for  my  discussion.  Her  vision  serves  to  remind  me  of 
the  scope  and  variety  of  the  violence  in  our  culture,  the  complexity  of  its  sources,  and 
the  means  by  which  it  is  sustained  and  perpetuated.  Two  points  matter  particularly  for 
my  argument  here.  The  first  is  that  although  I  focus  here  on  conceptions  of  rights,  I  am, 
of  course,  under  no  illusion  that  liberal  rights  are  the  essential  source  of  the  problem  or 
that  simply  a  better  conception  of  rights  will  solve  it.  The  second  point  is  that  the 
particular  evils  I  have  in  mind  here  are  part  of  a  larger  pattern.  Part  of  that  pattern  can 
crudely  be  described  as  patriarchy,  in  which  domination,  not  just  of  women  by  men,  is  a 
central  dynamic.  Now,  of  course,  patriarchy  precedes  liberal  rights  and  exists  in  non¬ 
liberal  regimes.  Nevertheless,  part  of  the  project  is  to  see  how  a  particular  vision  of 
rights  fits  with  a  particular  conception  of  the  self— which  is  in  turn  connected  to  a  long 
tradition  of  patriarchy  (the  demonstration  of  this  last  connection  is  beyond  the  scope  of 

this  book.)^^ 

It  is  important  to  see  that  we  need  not  make  exaggerated  claims  about  the 
importance  of  rights  in  order  to  draw  comiections  between  the  forms  of  conventional 


14.  (Griffin  1992) 

16  See  (Keller  1988). 
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liberal  rights  and  the  violence  they  fail  to  prevent  and  the  larger  culture  of  which  both 
the  rights  and  the  violence  are  an  integral  part.  And  this  attention  to  interconnection 
need  not  deny  that  liberal  rights  regimes  have  succeeded  in  protecting  many  of  their 
people  from  important  forms  of  violence,  brutality,  and  fear. 

Part  of  the  purpose  of  keeping  in  mind  the  broader  picture  of  the  culture  in  which 
this  violence  is  embedded  is  to  guide  the  reconceptualization  of  rights  by  the  broader 
aspirations  for  chai'ige  (while  remembering  that  rights  alone  cannot  be  the  engine  for 
such  change).  The  law  will  always  respond  to  and  reflect  the  culture,  as  well  as  having 
the  capacity  to  sliift  relations  within  it. 

The  violence  men  perpetrate  against  women  (and,  1  think,  against  children  as 
well)  must  be  understood  in  the  context  of  the  destructive  gender  roles  that  are  so 

central  to  our  psyches.^^  More  generally,  the  violence  and  pain  that  are  so  much  a  part 

1  ^  I  do  not  mean  to  suggest  that  women  do  not  commit  violence  against  men,  children 
or  other  women.  In  fact,  where  the  severity  of  violence  is  not  taken  into  consideration, 
rates  of  violence  perpetuated  by  men  and  women  are  often  found  to  be  roughly 
equivalent.  It  is  the  severity  of  violence  by  men  against  women,  and  the  impact  that 
this  violence  has  on  women's  sense' of  autonomy  that  merit  special  consideration.  A 
recent  Statistics  Canada  report  found  that,  "in  2004,  twice  as  many  women  than  men 
were  beaten  by  their  partners,  and  four  times  as  many  were  choked....  16%  of  women 
who  were  victimized  by  a  spouse  were  sexually  assaulted,  and  twice  as  many  female  as 
male  victims  of  spousal  assault  reported  chronic,  ongoing  assaults...  This  finding 
suggests  that  despite  similar  prevalence  rates  reported  by  women  and  men  . . .  assaults 
on  women  are  more  serious"  (Johnson  2006: 19).  Moreover,  violence  perpetrated  by 
men  against  women  has  a  qualitatively  different  impact  on  victims.  This  same  Statistics 
Canada  report  explained  that,  "Men's  and  boys'  experiences  of  violence  are  different 
than  women's  and  girls'  in  important  ways. ..  [WJomen  are  in  greater  danger  of 
experiencing  violence  from  intimate  partners  in  their  own  homes.  Women  are  also  at 
greater  risk  of  sexual  violence.  The  fear  of  violence  is  more  pervasive  for  women  and 
can  prevent  them  from  taking  part  as  full  citizens  in  their  communities"  (Johnson  2006: 
8).  The  difference  in  severity  and  impact  of  domestic  violence  on  women  as  opposed  to 
men  holds  true  in  the  U.S.  as  well,  where  one  Department  of  Justice  study  found  that 
"in  recent  years,  an  intimate  parhier  killed  approximately  33%  of  female  murder  victims 
and  4%  of  male  murder  victims"  (Rennison  et  al.  2000:  2). 

We  may  be  just  begimiing  to  understand  the  ways  in  which  violence  in  intimate 
partnersliips  is  found  in  same-sex  relationships,  and  thus  the  extent  to  which  the 
patterns  of  that  violence  are  similar  to  the  prevalent  violence  of  men  against  their 
female  intimate  partners.  It  is,  however,  notable  that  there  is  evidence  supporting  the 
gendered  nature  of  intimate  parhier  violence  even  in  studies  of  same-sex  cohabitating 
women.  According  to  one  U.S.  Department  of  Jushce  report,  women  cohabitating  with 
other  women  at  the  time  the  survey  was  conducted  were  more  likely  than  opposite  sex- 
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of  our  ostensibly  safe,  civilized  North  American  world  must  be  understood  in  terms  of 
collective,  systemic  psychological  patterns  which  take  a  unique  form  for  each  individual 

yet  are  comprehensible  only  in  these  broader  terms. The  healing  required  needs  to 
take  place  on  both  the  individual  and  the  societal  level.  If  the  basic  mechanisms  of 
protection,  rights,  are  to  be  reconceptualized  in  order  to  lessen  the  violence,  to  be  part  of 
a  restructuring  of  the  relations  between  men  and  women,  it  should  be  with  the 
guidance  of  the  most  thoughtful  approaches  we  have  to  the  destructive  patterns  built 
into  gender. 

The  single  most  illuminating  author  I  have  encountered  on  these  subjects  is 
Marion  Woodman,  a  Jungian  analyst  who  has  written  widely  on  the  nature  of  the 

masculine  and  the  feminine  in  both  men  and  women.^^  I  want  to  describe  two  ways  in 

which  her  approach  informs  mine.-^  First,  Woodman  s  perspective  provides  a  context 
for  reflecting  on  violence  against  women  which  avoids  presenting  women  as  helpless 
victims  and  men  as  the  agents  of  evil.  Her  focus  is  on  the  dynamics  between  men  and 
women  (and  between  the  masculine  and  feminine  in  each)  that  generate  the  violence 

and  destruction.^!  Even  in  the  case  of  rape,  our  concern  must  be  with  restructuring 
relations,  not  simply  "stopping  men"  —  not  because  it  sounds  less  condemnatory  and 
threatening,  but  because  men  cannot  be  stopped  unless  relations  change. 

Second,  Woodman  helps  us  see  that  a  simple  shift  in  power  between  men  and 
women,  taking  the  form  of  giving  women  an  equal  share  of  the  kind  of  power  men 
hold,  will  never  solve  the  problem  of  violence  and  destruction  endemic  to  North 
American  society.  The  violence  is  too  much  a  part  of  the  nature  of  that  power. 


cohabitant  women  to  have  experienced  violence  at  the  hands  of  an  intimate  partner  in 
their  lifetimes.  The  perpetrators  of  the  violence  against  those  women,  however,  were  3 
times  more  likely  to  have  been  men  (their  partners  in  previous  relationships)  than 
women  (Tjaden  et  al.  2000;  30). 

See  the  description  of  the  dark  underside  of  twentieth  century  American  farm  life  in 
(Smiley  1991). 

See  particularly  (Woodman  1985)  and  (Woodman  1990). 

I  have  a  continuing  unease  with  the  use  of  the  terms  "masculine"  and  "feminine" 
even  in  Woodman's  fully  feminist,  consistently  enlightening  reflections.  For  my  brief 
purposes  here,  however,  I  think  it  is  enough  to  say  that  "the  feminine"  does  not  refer  to 
gender,  and  that  I  always  find  that  Woodman's  insights  are  compelling  even  if  I  wish 
for  slightly  different  language. 

While  I  have  found  her  approach  extremely  helpful,  I  do  not  think  a  reader  need 
accept  Jungian  psychology  to  accept  my  argument. 

2!  See  also  (Dinnerstein  1977),  who  for  all  the  problems  of  her  universalizing  language, 
has  important  insights  on  the  mutuality  of  destructive  gender  roles. 
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Woodman  tells  us  that  "What  this  century  has  brought  to  light  by  acting  it  out  in  the 
most  public  and  explicit  ways  is  the  psychological  condition  of  the  raped  woman. 
Indeed,  the  raped  woman  has  in  some  sense  replaced  the  crucified  Christ  as  the  most 

powerful  and  meaningful  of  icons". The  feminine  (whether  in  men  or  women)  --with 
its  different  approach  to  power  and  relationship--  is  itself  a  target  of  violence;  and  that 

violence  pervades  the  culture^^.  Robert  Johnson,  another  Jungian,  adds  to  this 
perspective  in  his  exceptionally  illuminating  insights  into  the  way  the  thrill  of  violence 

replaces  something  missing  at  the  core  of  Western  culture.^'^  A  far  broader 
transformation  than  an  equalizing  of  conventional  power  (or  a  more  equal  enforcement 
of  existing  rights)  is  required  to  achieve  the  minimum  aspirations  of  a  liberal  society:  to 
enable  its  members  to  live  free  of  fear,  at  least  sufficiently  so  for  the  purposes  of  liberty, 

and,  on  many  accounts,  for  the  wider  purpose  of  well  being  or  human  flourishing. 

Nel  Noddings,  a  relational  feminist  theorist,  offers  an  approach  to  the  problem  of 
evil  that  1  see  as  another  perspective  on  the  importance  of  a  relational  approach.  Her 
book.  Women  and  Evil,  is  an  attempt  to  describe  a  "morality  of  evil,"  a  "carefully  thought 
out  plan  by  which  to  manage  the  evil  in  ourselves,  in  others,  and  in  whatever  deities  we 

posit."^^  Although  her  book  is  not  written  from  a  Jungian  perspective,  she  borrows  tliis 


(Woodman  1982: 132).  Tlie  passage  quoted  continues,  "D.  M.  Thomas's  novel  The 
White  Hotel  (1981)  makes  vividly  clear  the  contemporary  fate  of  the  feminine."  The  apt 
metaphor  of  the  "rape  of  the  earth"  is  another  instance  of  the  iconic  significance  of  rape— 
and  of  the  violence  toward  the  feminine. 

23  See  (Starhawk  1987)  for  an  example  of  a  feminist  approach  to  power. 

24(jol-inson  1987: 18-20).  Johnson  also  sees  links  to  the  destructive  quality  of  our 
gendered  roles. 

There  are  also  important  links  here  to  Catherine  MacKinnon's  persuasive 
arguments  about  the  eroticization  of  dominance  and  violence  (MacKinnon  1987). 

25  Martha  Nussbaum  and  Amartya  Sen's  'human  capabilities'  approach  urges  us  to 
focus  on  the  question  "what  are  the  people  of  the  country  in  question  actually  able  to  do 
and  be?"  (Nussbaum  1995b:  5).  David  Crocker  explains  that  under  a  capabilities 
analysis,  "rights. .  .are  defined  as  basic  not  because  they  are  indispensable  to  the 
fulfillment  of  any  other  right  but  because  they  are  a  way  of  formulating  the  urgency  of 
minimal  levels  of  eminently  valuable  human  (actual  and  possible)  functionings" 
(Crocker  1995: 186). 

26  (Noddings  1989: 1) 

28  '"Wlien  I  use  the  word  shadow,  I  will  refer  not  to  an  element  in  the  realm  of 
archetypes,  but  rather  to  a  set  of  desires,  inclination,  and  behaviours  that  are  observable 
in  human  experience... those  of  wliich  the  individual  is  unaware  are  part  of  his  or  her 
shadow.  Similarly,  a  group,  institution,  nation,  or  culture  may  have  a  shadow. 
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notion  of  a  morality  of  evil  and  draws  heavily  on  the  Jungian  concepts  of  "shadow"  and 

"projection."28  Her  starting  presumption  is  that  there  is  evil  in  all  of  us,  and  that  one  of 
the  basic  problems  in  the  dominant  approaches  to  evil  is  that  it  treats  evil  as  "out  there," 
something  other  than  ourselves.  This  dangerous  mistake  is  usually  part  of  a  projection 
of  our  own  evil  (individual  and  cultural)  onto  others.  And  it  is  now  widely  recognized 
that  women--from  Pandora  to  the  seductive  Eve  to  the  "witches"  of  Europe  and  Salem-- 
have  been  an  important  target  of  such  projection.  This  projection  is  especially  visible 
today  in  the  need  to  control  the  dangerous  sexuality  of  women  found  in  all  forms  of 

religious  fundamentalism. When  we  consider  the  special  problems  of  violence  against 
women,  it  is  helpful  to  remember  that  when  women  carry  the  projection  of  evil,  they 
will  also  bear  the  brunt  of  evil  actions  —  and  that  evil  will  appear  justifiable. 

Noddings  develops  a  phenomenology  of  evil  from  the  standpoint  of  women's 
experience.  She  says  that  "tliree  great  categories  of  evil"  emerge:  "pain,  separation,  and 

helplessness."^^  For  my  purposes,  her  identification  of  separation  as  a  condition  as 
well  as  a  category  of  evil  is  particularly  important.  In  the  evil  of  separation,  often  the 
issue  is  the  failure  of  compassion  and  what  stands  in  the  way  of  this  ordinar}^  and 
essential  human  response.  Part  of  what  sustains  the  human  capacity  to  inflict  suffering 
is  the  move  to  abstraction,  the  transformation  of  a  suffering  person  into  an  "other,"  into 

a  category  such  as  "Black,"  prisoner,  or  enemy.^^  It  is  easy  to  feel  separate  from  a 


Sometimes  the  traits  belonging  to  the  shadow  are  vehemently  denied,  even  despised, 
and  then  we  may  predict  projection"  (Noddings  1989:  75). 

29  Helen  Hardacre's  contribution  to  Martin  E.  Marty  and  Scott  Appleby's 
comprehensive  study  of  religious  fundamentalisms  describes  this  projection  of  male 
fault  onto  the  female  'other':  "Female  sexuality  tends  to  be  seen  as  hindering  male 
spiritual  perfection....  Female  sexuality  is  in  some  contexts  viewed  as  dangerous: 
polluting,  liable  to  bewitch  men,  causing  them  to  lose  all  dignity,  reason  and  self- 
respect,  and  thus  leading  to  the  ruin  of  the  family  and  the  downfall  of  the  nation" 
(Hardacre  1993: 144). 

30  (Noddings  1989: 120) 

32  (Noddings  1989;  211) 

35  This  is  just  one  of  the  many  ways  in  which  I  do  not  purport  to  address  all  the 
different  forms  violence  takes. 


253 


Page  12  of  55 


category,  and  thus  to  avoid  feelings  of  compassion  that  might  be  aroused  by  the 
sufferings  of  a  person  like  oneself. 


I  think  that  part  of  what  permits  people  to  engage  in  unimaginable  cruelty  is  that 
they  see  the  objects  of  their  violence  as  something  radically  other  than  themselves, 
something  other  than  human,  or  at  least  so  inferior  as  to  be  not  fully  human.  It  is  this 
otherness  that  allows  me  to  comprehend  the  stories  of  the  violence  individual  whites 
inflicted  on  individual  blacks  in  Apartheid  South  Africa  or  the  United  States,  not  just 
during  slavery  or  the  heyday  of  the  Ku  Klux  Klan,  but  on  the  streets  and  in  the  prison 
cells  today.  (The  violence  a  brutalized  population  inflicts  on  itself  involves,  perhaps,  a 
variant  of  this  explanation:  perpetrators  of  such  violence  experience  both  themselves 

and  their  victims  as  dehumanized.)^^ 

I  want  to  suggest  that  the  conception  of  rights  as  relationship  can  mitigate  the 
dangerous  capacity  to  treat  people  as  categories  or  as  removed  "others,"  while  the 
conventional  language  of  rights  as  boundaries  fosters  people's  inclination  to  project  evil 
onto  others,  imagining  that  secure  fences  and  sanctions  can  keep  evil  away. 


Of  course,  what  makes  the  experience  of  otherness  possible  is  extremely 
complex.  The  prevailing  conception  of  rights  is  surely  just  one  piece  of  the 

puzzle.^^  As  we  saw  in  Ch.  3  "Rights  and  the  Fully  Human  Self"  the  very 
purpose  of  the  abstraction  of  rights  is  to  render  them  applicable  to  all  people 
regardless  of  their  multiplicity  of  particular  differences.  Yet  the  form  this 
abstraction  has  taken,  and  the  modes  of  thinking  associated  with  it,  may  foster 
the  capacity  for  distancing  ourselves  from  others  that  encourages  cruelty.  I  tliink 

this  is  particularly  true  of  what  Noddings  calls  "cultural  evil,"^^  such  as  poverty, 
racism,  and  war.  For  example,  our  conception  of  rights  insulates  us  from  the  pain 

of  the  poverty  around  us,  and  permits  us  to  let  this  cruelty  continue^^.  As  we 


The  idea  of  universal,  equal  rights  only  applies  to  other  full  humans.  The  concept 
itself  thus  is  little,  if  any,  impediment  to  mistreating  those  we  do  not  think  of  as  human 
or  as  so  inferior  that  they  are  not  entitled  to  equal  rights. 

"We  have  also  found  it  useful  to  distinguish  among  natural,  cultural,  and  moral 
forms  of  evil.  The  pain  of  illness  and  death  are  natural  evils;  poverty,  racism,  war,  and 
sexism  are  cultural  evils;  the  deliberate  infliction  of  physical  or  psychic  pain  — unless  we 
can  show  convincingly  that  it  is  necessary  for  a  desirable  state  in  the  one  undergoing 
pain  — is  moral  evil."  (Noddings  1989: 120-1). 

This  is  one  of  many  points  where  the  use  of  the  language  of  "we"  and  "us"  is 
complicated.  Wliile,  as  I  noted  earlier,  I  try  to  avoid  presumptions  about  who  "we"  are, 
to  sliift  the  language  here  to  "their"  ["the  privileged"]  insulation  from  the  pain  of 
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pass  a  homeless  woman  on  the  street  (whether  we  give  her  money  or  not),  we 
can  dispel  our  unease  with  the  "knowledge"  that  her  condition  is  not  our  fault, 
we  have  not  violated  her  rights.  We  remain  comfortably  unconscious  that  our 
property  rights  in  our  homes  permit  us  to  exclude  her.  Our  sense  of  rights  as 
individual  entitlements  permits  us  to  avoid  thinking  about  the  connection 
between  her  plight  and  the  system  of  property  rights,  which  is  a  source  of 

privilege  for  us^^  and  misery  for  her.  But  if  we  focus  on  the  relationships  that 
our  rights  structure,  we  will  see  the  connection  between  our  power  to  exclude 
and  the  homeless  person's  plight.  We  might  still  decide  to  maintain  that  right  of 
exclusion,  but  the  decision  would  be  made  in  full  consciousness  of  the  pattern  of 
relationships  (of  power  and  privilege)  it  helps  to  shape.  And  I  think  we  are  likely 
to  experience  our  responsibilities  differently  as  we  recognize  that  our  'private 

rights'  always  have  social  consequences.^O 

From  Noddings's  perspective,  I  think  even  this  phrase  "social  consequences" 
sounds  rather  abstract.  What  matters  is  a  relational  habit  of  thinking,  not  just  in  rights 
discourse,  of  course,  but  in  the  range  of  ways  she  outlines  in  her  idea  of  "pedagogy  for 
the  oppressor"  and  in  Chapter  9,  "Educating  for  a  Morality  of  Evil."  What  matters,  not 
only  at  the  level  of  policy  making  and  formal  adjudication,  but  in  our  individual 
encounters  with  specific  human  beings,  is  that  our  conception  of  rights  turns  our 
attention  to  the  relationships  of  which  we  are  a  part,  rather  than  permitting  us  to  be 
blind  to  them. 

The  distancing  of  rights  language  is  not,  of  course,  the  same  as  seeing  others  as 
less  than  human.  But  I  think  there  is  a  family  of  capacities  for  not  seeing  the  human 
reality  of  suffering  before  us,  a  group  of  mechanisms  for  cutting  off  compassion  and 
responsiveness  that  are  related.  The  capacity  to  see  another  person  only  as  a  category 
operates  at  an  individual  level  to  foster  moral  evil.  It  is  not  the  same  as  seeing  someone 
as  subhuman,  but  it  has  a  dehumanizing  quality,  and  it  shares  the  features  of 
abstraction  and  distancing  of  conventional  rights  language.  Habits  of  relational  thinking 
seem  an  antidote  to  tliis  cluster  of  human  tendencies. 


poverty  perpetuates  a  version  of  the  distancing  I  am  discussing.  For  the  overwhelming 
majority  of  my  readers  (regrettably),  theirs  is  the  experience  of  privilege  not 
homelessness.  The  language  of  we  and  us  highlights  this. 

As  I  noted  above,  I  assume  the  readers  of  this  essay  are  neither  homeless  nor 
impoverished  (beyond  the  temporary  constraints  of  studenthood).  I  would  be  glad  if 
the  assumption  proved  incorrect,  if  my  readership  were  wider  than  I  expect. 

40  This  argument  is  elaborated  in  the  following  chapter,  "Reconceiving  Rights  and 
Constitutionalism. " 
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This  antidote  may  be  least  effective  in  combating  a  radical  sense  of  otherness,  for 
just  as  the  "others''  would  not  be  seen  as  rights  bearers  in  a  system  of  universal  rights, 
they  could  be  seen  as  outside  of  the  network  of  relationships  to  which  attention  is  due. 
But  despite  this  possibility,  I  think  a  relational  approach  to  rights,  in  tire  context  of  a 
broader  respect  for  relational  thinking,  discourages  the  distancing  of  abstraction  and 
thus  encourages  the  attention  to  the  particular  human  realities  before  us.  This  attention 
seems  to  me  likely  to  erode  the  capacity  to  use  categories  such  as  race  and  gender  to 
blind  us  to  the  full  humanness  of  our  fellow  beings.  It  may  indeed  be  the  combination  of 
a  culture  of  rights  with  its  claims  of  universal  moral  equality  and  the  transformations  of 
thinking  of  rights  as  relationship  that  holds  out  the  best  possibility  of  undermining  the 
age-old  propensity  to  see  some  as  "others"  not  deserving  of  fully  human  treatment.  (Of 
course  this  is  a  variant  of  my  argument  in  Ch.  3,  "Rights  and  the  Fully  Human  Self"  that 
an  optimal  conception  of  rights  and  self  requires  both  a  purely  formal  commitment  to 
inherent  equality  and  a  contextual  attention  to  the  particular.) 

Now  let  me  turn  more  briefly  to  the  no  less  important  issue  of  "projection."  I  am 
persuaded  by  Noddings  (and  the  Jungian  approach  she  draws  on)  that  one  of  the  chief 
problems  with  the  way  Western  culture  has  traditionally  treated  evil  is  to  project  it  onto 
others.  I  see  the  dominant  metaphor  of  rights  as  boundaries  as  linked  to  this  pattern  of 
projection.  As  we  saw  in  the  previous  chapter,  the  boundaries  so  central  to  American 
law  are  the  boundaries  that  feel  desperately  necessary  to  the  separative  self  to  keep  the 
threatening  others  at  bay  — a  task  whose  impossibility  only  fuels  the  desperation.  The 
separative  self,  trying  to  escape  from  the  frightening  reality  of  interconnection,  is  on  an 
endless  and  doomed  search  for  security,  a  security  that  only  seems  possible  in  power 
and  domination.  The  anxiety  of  the  separative  self  is  thus  a  combination  of  the 
projection  onto  others  of  what  seems  dark,  dangerous  and  unacceptable  within  oneself, 
and  the  (related)  sense  that  the  security  hoped  for  from  walling  off  others  is  in  a 
constant  state  of  failure.  That  failure  is  inevitable  because  of  the  fact  of  human 
interconnection  and  exacerbated  by  the  real  threats  domination  provokes.  The 
conceptual  structure  of  rights  as  boundaries  thus  both  sustains  and  is  driven  by  a 
separative  self  characterized  by  projection.  The  traditional  rights  that  are  supposed  to 
protect  people  from  evil  are  themselves  shaped  by  the  basic  problem  of  projecting  evil 
outward. 

Noddings  argues  that  we  should  ask  "what  is  wrong  with  the  vast  majority  of 
us?  The  answer. .  .is  that  we  do  not  understand  or  accept  our  own  disposition  toward 
evil  and  that  we  lack  a  morality  of  evil....  [Tjhere  is  a  continuum  of  susceptibility  to  the 
evil  within,  but  no  one  is  immune.  Evil  is  neither  entirely  out-there  nor  entirely  in-here; 
it  is  an  interactive  phenomenon  that  requires  acceptance,  understanding  and  steady 

control  rather  than  great  attempts  to  overcome  it  once  and  for  all."41  When  we  move 


41  (Noddings  1989:  210) 
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away  from  the  dominant  metaphor  of  rights  as  boundaries  toward  a  conception  of 
rights  as  relationship,  we  will  be  better  equipped  to  use  rights  to  understand  that 
interactive  phenomenon  and  to  exert  the  steady  control  that  has  always  been  claimed  as 

a  virtue  of  liberalism'^^. 

Finally,  it  is  important  to  see  the  compatibility  between  my  focus  on  the  dangers 
of  projection  and  my  earlier  invocation  of  patriarchy  as  a  source  of  violence.  I  do  see  a 
pattern  of  relations  and  thinking  that  one  can  describe  with  the  shorthand  of 
''patriarchy"  as  intricately  connected  both  to  the  evils  I  am  concerned  with  and  to  the 
limitations  of  the  traditional  modes  of  dealing  with  violence.  But  that  does  not  mean 
that  I  make  the  mistake  of  projecting  all  evil  onto  men  or  even  onto  the  abstraction 
"patriarchy."  As  I  noted  earlier,  the  inquiry  into  gender  must  be  an  inquiry  into  the 
dynamic  of  interaction  between  men  and  women.  It  is  only  to  the  extent  that  the 
concept  of  patriarchy  helps  us  to  understand  these  patterns  of  relations  and  modes  of 
thought  that  it  is  useful.  Finally,  I  hope  that  my  discussion  of  Noddings  makes  clear 
that  while  I  think  it  is  possible  to  have  a  culture  where  domination  is  less  central  and 
pervasive,  I  do  not  succumb  to  fantasies  that  evil  can  be  eradicated.  I  subscribe  to 
Noddings' s  advocacy  of  understanding  the  nature  of  evil  and  to  the  need  for  the  steady 
exercise  of  self-conscious  judgment.  I  think  that  my  conception  of  rights  will  foster  both. 


IV.  "Liberalism  Of  Fear"  And  Its  Failures 


A.  Shklar's  '^liberalism  of  fear" 

In  the  early  stages  of  thinking  about  this  chapter,  I  read  George  Kateb's  obituary  for 
Judith  Shklar.  Fie  referred  to  her  defense  of  constitutionalism  as  "the  system  that  tends 

to  lessen  cruelty  because  it  is  the  only  system  devoted  to  the  project  of  lessening  it."'^ 
This  was  just  the  sort  of  claim  on  liberalism' s^^  behalf  that  I  thought  I  should  take  on  in 


For  Noddings,  the  "steady  control"  is  internal;  for  traditional  liberalism,  it  is 
provided  by  the  state.  My  preferred  language  would  be  "self-conscious  judgment" 
rather  than  "steady  control."  As  we  will  see  in  Ch.  7, 1  think  the  language  of  control  is 
not  optimal  for  a  relational  approach. 

44  Neiusletter,  Conference  for  the  Study  of  Political  Thought,  vol.  22,  November  1992,  2. 

45  Actually,  she  talks  more  about  liberalism  than  constitutionalism,  and  it  is  more  the 
traditions  of  liberalism  than  constitutionalism  that  I  want  to  take  on  here.  Someone  once 
said  that  my  objective  was  to  have  constitutionalism  without  liberalism.  In  fact,  I  want 
to  revise  some  of  the  basic  terms  of  liberalism  and  to  transform  our  understanding  of 
constitutionalism  in  corresponding  ways.  The  idea  of  boundaries  (to  the  legitimate 
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order  to  explore  my  concerns  about  violence  and  relational  feminism,  and  my  belief  that 
ultimately  feminism  will  do  a  better  job  than  conventional  liberalism.  Cruelty  is  not  all 
there  is  to  violence,  but  it  is  a  good  starting  place.  And  indeed  I  found  Sliklar's  Ordinary 

Vices^^  and  her  essay  "The  Liberalism  of  Fear"'^^  extremely  helpful,  but  not  quite  in  the 
oppositional  sense  I  had  anticipated.  1  agree  with  ShklaPs  view  that  we  should  "put 
cruelty  first,"  both  in  our  ordering  of  vices  and  as  a  primary  political  concern.  And  I 
find  this  a  form  of  universalism  that  I  accept: 

The  liberalism  of  fear  in  fact  does  not  rest  on  a  theory  of  moral  pluralism. 

It  does  not,  to  be  sure,  offer  a  swnnium  bonum  toward  which  all  political 
agents  should  strive,  but  it  certainly  does  begin  with  a  surnrnum  malum, 
which  all  of  us  know  and  would  avoid  if  only  we  could.  The  evil  is  cruelty 
and  the  fear  it  inspires,  and  the  very  fear  of  fear  itself.  To  that  extent  the 
liberalism  of  fear  makes  a  universal  and  especially  a  cosmopolitan  claim, 

as  it  historically  has  always  done.^^ 

I  want  to  begin  with  her  extraordinary  evocation  of  the  horror  of  fear  and  cruelty  and 
the  urgency  of  making  security  against  them  a  true  priority.  I  can  think  of  no  better 
introduction  to  my  indictment  of  the  liberal  state's  failures  with  regard  to  women  and 
children. 

While  "putting  cruelty  first"  is  Shklar's  recurring  theme,  her  real  preoccupation 
seems  to  be  with  fear,  and  the  way  the  two  are  linked.  Let  me  provide  a  sampling  of  her 
claims:  "In  Montesquieu's  eyes,  fear  is  so  terrible,  so  physiologically  and 

psychologically  damaging,  that  it  cannot  be  redeemed  by  consequences.''^^ 

When  one  puts  [cruelty]  first  one  responds,  as  Montaigne  did,  to  the 
acknowledgment  that  one  fears  nothing  more  than  fear.  The  fear  of  fear 
does  not  require  any  further  justification,  because  it  is  irreducible.  It  can  be 
both  the  beginning  and  the  end  of  political  institutions  such  as  rights.  The 
first  right  is  to  be  protected  against  this  fear  of  cruelty.  People  have  rights  as 


authority  of  the  state)  is  as  essential  to  the  American  conception  of  constitutionalism  as 
it  is  to  the  dominant  conception  of  rights  (as  the  content  of  the  boundaries). 

46  (Shklar  1984) 

47  (Shklar  1989) 

49  (Shklar  1989:  29) 

51  (Shklar  1984:  235) 

53  (Shklar  1984:  237) 
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a  shield  against  this  greatest  of  public  vices.  This  is  the  evil,  the  threat  to  be 
avoided  at  all  costs.  Justice  itself  is  only  a  web  of  legal  arrangements 

required  to  keep  cruelty  in  check.53 

It  is  really  fear  that  is  the  bedrock:  "It  is  an  undifferentiated  evil  in  which  all  lesser  vices 
and  faults  have  their  origin....  Cruelty  comes  first,  then  lying  and  treachery.  All,  every 
single  one,  are  the  children  of  fear.. . .  One  can  be  afraid  of  fear  because  fear  is  the 

ultimately  evil  moral  condition."^^ 

Of  course,  Slrklar  makes  no  exaggerated  claims  that  liberal  societies  have 
eradicated  fear  or  cruelty,  only  that  they  can  and  will  always  do  better  than  any  other 
form  of  government.  But  even  with  this  qualification,  Shklar's  articulation  of  the  evil  of 
fear  cries  out  for  the  response  that  in  North  America  women's  lives,  virtually  all 
women's  lives,  are  defined  by  fear  as  are  those  of  many,  many  children.  On  Shklar's 

own  terms  liberal  North  American  society^^  fails  dramatically.^^ 

Wliat  I  have  in  mind  is  the  incidence  and  impact  of  violence  against  women  and 
children,  particularly  rape  and  child  abuse.  In  the  case  of  rape,  it  is  not  just  the 
shattering  consequences  for  the  staggering  numbers  of  women  raped  each  year,  but  the 
fear  of  rape  that  pervades  and  controls  the  lives  of  women,  even  those  whose  privilege 
otherwise  provides  them  with  great  security.  I  will  focus  here  on  these  violent  forms  of 
terror,  but  the  picture  ought  to  be  completed  by  the  evils  of  poverty  — pain,  separation, 
helplessness,  and  fear— which  virtually  all  societies  inflict  disproportionately  on 

women  and  children.^^ 


55  (Shklar  1984:  241-2) 

57  The  United  States  is  clearly  her  paradigmatic  liberal  society. 

58  Which  is  not,  of  course,  to  say  that  there  are  not  forms  of  violence  and  terror  to  which 
women  are  subjected  elsewhere,  and  from  which  women  in  North  America  are 
relatively  well  protected.  To  say  that  there  are  worse  horrors  elsewhere,  however,  is  not 
to  deny  the  claim  that  North  American  liberal  society  fails  to  provide  some  of  its 
weakest  and  most  powerless  members  with  the  security  from  fear  that  Shklar  treats  as 
fundamental. 

59  (Sidel  1992;  Buvinie  1997) 

61  (Herman  1992:  33) 
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B.  Cruelty,  fear,  and  systemic  violence  against  women  and  children 

Rape  and  child  abuse  are  traumas.  But  we  must  now  face  the  contradictory,  and 
thus  unassimilable,  fact  that  these  traumas  are  routine.  As  Judith  Herman  explains: 

In  1980,  when  post-traumatic  stress  disorder  was  first  included  in  the 
diagnostic  manual,  the  American  Psychiatric  Association  described 
traumatic  events  as  "outside  the  range  of  usual  human  experience."  Sadly, 
this  definition  has  proved  to  be  inaccurate.  Rape,  battery,  and  other  forms 
of  sexual  and  domestic  violence  are  so  common  a  part  of  women's  lives 
that  they  can  hardly  be  described  as  outside  the  range  of  ordinary 
experience....  Trauma  tic  events  are  extraordinary,  not  because  they  occur 
rarely,  but  rather  because  they  overw^helm  the  ordinary  human 

adaptations  to  life.^^ 

Judith  Herman  also  gives  us  a  political  context  for  making  sense  of  what  seems 
unimaginable: 

/ 

Only  after  1980,  when  the  efforts  of  combat  veterans  had  legitimated  the 
concept  of  post-traumatic  stress  disorder,  did  it  become  clear  that  the 
psychological  syndrome  seen  in  survivors  of  rape,  domestic  battery,  and 
incest  was  essentially  the  same  as  the  syndrome  seen  in  the  survivors  of 
war.  The  implications  of  this  insight  are  as  horrifying  in  the  present  as 
they  were  a  century  ago:  the  subordinate  condition  of  women  is 
maintained  and  enforced  by  the  liidden  violence  of  men.  There  is  a  war 
between  the  sexes.  Rape  victims,  battered  women,  and  sexually  abused 

children  are  its  casualties.^^ 

The  impact  of  trauma  corresponds  closely  to  both  Shklar's  and  Noddings's 
discussions  of  basic  evil.  Trauma  shatters  the  victims  sense  of  safety  and  security  in  the 
world.  Not  only  is  the  trauma  itself  characterized  by  extreme  terror  and  utter 
helplessness,  but  the  experience  lives  on.  "Being  psychologically  overwhelmed,  the 
sensation  of  being  'reduced  to  no  thing'...  is  such  a  hideous  feeling  that  the  victim  seeks 
never  to  experience  the  sensation  again."  Fear  of  further  fear,  "fear  of  fear  itself,"  can 
not  only  immobilize  victims  at  the  time  of  the  trauma,  but  may  come  to  dominate  their 

lives.^^  "The  very  'threat  of  amiihilation'  that  defined  the  traumatic  moment  may 


(Herman  1992:  32) 
65  (Terr  1990:  37) 

67  (Herman  1992:  50) 
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pursue  the  survivor  long  after  the  danger  has  passed.  No  wonder  that  Freud  found,  in 
the  traumatic  neurosis,  signs  of  a  'daemonic  force  at  work.'  The  terror,  rage,  and  hatred 

of  the  traumatic  moment  live  on  in  the  dialectic  of  trauma." 

/ 

Those  exposed  to  the  primal  evil  of  trauma  have  surely  not  been  provided  with 
the  basic  security  from  fear  and  cruelty  that  should  be  the  first  principle  of  Shklar's 
liberal  regime.  But  can  we  say  that  the  prevalence  of  this  trauma  is  such  that  it  is  a 
fundamental  failure?  Is  it  something  other  than  the  inability  of  any  regime  to  ensure 
that  all  its  members  are  law-abiding? 

Clearly  Judith  Herman,  quoted  above,  sees  the  fear  and  violence  as  systemic.^^ 
So  do  Susan  Brownmiller  and  Catherine  MacKinnon,  indeed  every  feminist  I  know  of 
who  has  studied  the  subject.  There  is,  of  course,  disagreement  over  the  numbers. 
Getting  accurate  statistics  is  difficult  since  almost  everyone  agrees  that  most  rapes  are 
not  reported  and  child  abuse  and  domestic  battering  are  even  harder  to  document. 


She  also  sees  it  as  part  of  a  broader  pattern  of  violence  that  affects  men  as  well: 
"Combat  and  rape,  the  public  and  private  forms  of  organized  social  violence,  are 
primarily  experiences  of  adolescence  and  early  adult  life.  The  period  of  greatest 
psychological  vulnerability  is  also  in  reality  the  period  of  greatest  traumatic  exposure, 
for  both  young  men  and  women.  Rape  and  combat  might  thus  be  considered 
complementary  social  rites  of  initiation  into  the  coercive  violence  at  the  foundation  of 
adult  society.  They  are  the  paradigmatic  forms  of  trauma  for  women  and  men 
respectively"  (Herman  1992:  51).  (There  are  strong  echoes  here  of  Susan  Griffin.)  But 
the  fact  that  men  in  our  culture  are  subjected  to  the  horrors  of  war,  long  sanctioned  as 
inevitable,  and  that  there  are  links  between  these  different,  routine  forms  of  violence, 
does  not  mean  that  the  absence  of  basic  security  for  women  and  children  does  not  pose 
a  special  challenge  to  the  claims  of  liberalism. 
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Suppose  the  most  conservative  estimate  of  rape  is  correct:  one  in  ten  women  are  raped- 
Given  the  devastation  of  the  trauma,  are  we  not  dealing  with  a  problem  that  is  a 
fundamental  challenge  to  the  claims  of  the  regime?  And  when  we  add  to  rape  domestic 
battering  and  child  abuse  do  we  not  have  a  problem  that  must  be  treated  as  systemic? 

A  debate  in  Canada  in  the  1990s  over  the  incidence  of  violence  against  women  is 
revealing  of  both  the  systemic  nature  of  the  violence  and  the  problems  with  "proving" 
it.  The  debate  was  precipitated  by  a  study  based  on  in-depth  interviews  with  women 
from  the  metropolitan  Toronto  area.  The  findings  were  that  98%  had  experienced  some 

form  of  sexual  violation. 


Report  by  the  Canadian  Panel  on  Violence  Against  Women,  as  reported  in  Tlie 
Toronto  Star,  Friday,  July  30, 1993,  A23.  The  Women's  Safety  Project  reported  the 
"Highlights  of  the  Findings"  as  follows: 

ABUSE  OF  GIRLS  (16  AND  UNDER) 

54%  had  experienced  some  unwanted  or  intrusive  sexual  experience 
24%  of  the  cases  were  forced  or  attempted  forced  sexual  intercourse 
17%  reported  at  least  experience  of  incesC^ 

34%  had  been  sexually  abused  by  a  non-relative 

96%  of  perpetrators  of  child  sexual  abuse  were  men 

SEXUAL  ABUSE  OF  WOMEN  (16  AND  OLDER) 

51  %  have  been  victims  of  rape  or  attempted  rape 

40%  reported  at  least  one  experience  of  rape 

31  %  reported  at  least  one  experience  of  attempted  rape 

81  %  of  rapes  or  attempted  rapes  were  perpetrated  by  men  who  were  known  to  the 
women 

PHYSICAL  ASSAULT  IN  INTIMATE  RELATIONSHIPS 
27%  experienced  physical  assault  in  an  intimate  relationship 
25%  of  cases  involved  partners  threatening  to  kill  them 

50%  reporting  physical  assault  also  experienced  sexual  assault  in  the  same  relationship 
36%  feared  being  killed  by  their  male  intimate. 

73  I  cannot  vouch  for  the  methods  used.  But  it  would  be  interesting  to  note  whether  in- 
depth  interviews  consistently  illicit  higher  numbers  of  victims  than  do  questionnaires  or 
telephone  surveys.  It  seems  likely  to  me  that  something  other  than  interviewer  bias  (as 
implied  about  the  Toronto  study)  would  account  for  the  higher  numbers.  It  makes  sense 


262 


Page  21  of  55 


Immediately  a  flurry  of  denunciations  appeared  in  the  press.  In  addition  to  challenging 

the  methods  used,^^  the  critics  complained  about  an  unreasonably  broad  definition  of 
sexual  abuse,  ranging  from  obscene  phone  calls  to  sexual  assault.  While  I  think  that  it  is 
important  to  distinguish  between  forms  of  abuse  (as  of  course  the  report  did),  I  think  its 
shocking  cumulative  statistic  is  important. 

I  want  to  offer  a  personal  example  of  the  significance  of  the  more  minor  forms  of 
assaultive  behavior.  In  1992,  an  envelope  on  the  door  to  my  Women's  Studies  office 
was  defaced  with  anti-feminist  obscenities.  I  was  surprised  to  find  how  upset  I  was.  In 
fact,  I  was  scared.  I  came  to  realize  in  a  new  way  that  such  obscenities,  like  jokes  about 
violence  against  women,  and  the  strong  norms  against  interrupting  a  class  or  social 
occasion  to  object  to  any  of  the  routine  forms  of  trivializing  violence  against  women,  are 
all  part  of  a  pervasive  pattern  of  reminders  to  women  that  we  are  always  at  risk  of 
violence  and  that  the  violence  is  tolerated,  condoned,  and  not  taken  seriously.  It  does 
not  take  a  direct  threat  to  keep  the  fear  alive.  My  sense  of  vulnerability  as  a  woman  and 
as  a  publicly  identified  feminist,  and  my  urge  for  male  protection  reminded  me  of  the 
social  control  fear  achieves,  in  a  way  far  more  compelling  than  my  long-standing 
theoretical  views  on  the  subject. 

The  wide  range  of  sexual  violations  to  which  women  are  subject  are  of  a  piece. 
They  serve  to  remind  us  of  our  subordinate  status  and  that  this  status  is  maintained  by 
violence  and  fear.  The  sense  that  violence  against  women  somehow  doesn't  really 
matter  (its  shocking  prevalence  is  tolerated  and  even  joked  about)  sustains  the  idea  that 
women  are  not  equally  worthy  of  protection,  not  really  equal  members  of  society. 
Similarly,  the  sense  that  a  woman  needs  a  man  for  protection  (and  for  a  status  worthy  of 
protection)  adds  to  the  power  violence  has  to  maintain  women's  subordination.  Of 
course,  the  threat  of  violence  also  directly  constrains  women's  freedom— in  ways 
contrary  to  the  picture  of  the  autonomous  person  full  citizens  are  supposed  to  be. 


to  me  that  women  would  be  more  willing  to  reveal  such  painful  experiences  in  a  context 
where  some  personal  rapport  had  been  established. 

I  should  also  note  a  year  prior  to  the  report,  four  national  feminist  organizations 
withdrew  support  for  the  Canadian  Panel  on  Violence  Against  Women  because  it  did 
not  sufficiently  represent  disabled,  ethnic,  and  immigrant  women.  One  of  the  objections 
from  feminists  is  that  none  of  the  information  is  new.  (Of  course,  this  objection  counters 
the  suggestions  in  the  press  that  the  information  was  unreliable.)  The  money,  ten 
million  dollars,  would  have  been  better  spent  on  mitigating  (e.g.,  battered  women's 
shelters)  or  solving  the  problem.  See  Tlie  Toronto  Star,  Friday,  July  30, 1993,  A23. 
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Women  limit  their  activities  in  an  effort  to  reduce  the  likelihood  of  assault,  knowing 
that  it  is  not  possible  actually  to  be  safe. 

Indeed,  women  routinely  organize  their  lives  around  this  effort,  whether  this 
takes  the  form  of  not  walking  alone  at  night,  avoiding  certain  locations  or  never  putting 
one's  drink  down  at  a  bar  for  fear  of  its  being  drugged.  In  many  circumstances  —such 
as  living  in  affluent  neighborhoods  and  being  able  to  afford  cabs--women  become  so 
efficient  at  organizing  their  lives  around  the  background  fear  that  it  indeed  recedes  into 
the  background.  Nevertheless,  the  fear  is  organizing  their  lives,  and  it  can  be  propelled 
into  the  foreground  in  a  moment,  from  the  stranger  on  a  deserted  subways  platform,  to 
a  suspect  touch  in  a  crowded  room,  or  sexualized  attention  from  a  man  in  a  position  of 
power.  The  fear  can  be  managed,  but  it  is  there. 

The  intensity  and  the  level  of  awareness  of  the  fear  varies  enormously  across 
different  women,  depending  on  where  they  live,  whether  they  live  alone,  their 
temperament,  whether  they  have  additional  vulnerabilities  such  as  disability  or  being 
the  kind  of  woman  others  (including  police)  think  are  less  deserving  of  protection,  such 
as  prostitutes,  alcoholics,  or  women  of  color  or  aboriginal  women.  And  the  nature  of 
the  fear  varies  across  different  times  and  stages  of  a  woman's  life.  But  virtually  no 
woman  lives  free  of  fear  of  male  assault,  whether  from  strangers,  acquaintances,  "dates," 

family  members  (especially  for  girls),  or  intimate  partners.  The  practical  questions 


I  once  made  a  similar,  even  more  sweeping  statement  in  class:  "all  women  live  in 
fear."  An  undergraduate  woman  raised  her  hand  and  announced  that  she  wasn't  afraid 
because  she  didn't  have  a  boyfriend.  This  provocative  remark  was  intended  to  point 
out  that  most  sexual  assaults  are  perpetrated  by  men  who  know  the  woman  they  are 
attacking.  The  Violence  Policy  Center  notes  that,  "Of  females  killed  with  a  firearm, 
almost  two-thirds  were  killed  by  their  intimate  partners.  The  number  of  females  shot 
and  killed  by  their  husband  or  intimate  partner...  was  more  than  three  times  higher 
than  the  total  number  murdered  by  male  strangers  using  all  weapons  combined...  in 
single  victim/single  offender  incidents  in  2002"  ("When  Men  Murder  Women:  An 
Analysis  of  2002  Homicide  Data"  2004:  9).  The  very  men  to  whom  women  look  for 
protection  from  the  'dark,  male  stranger'  are  thus  a  more  common  source  of  danger 
than  the  stranger.  The  student  also  asserted  that  her  fearlessness  took  the  form  of 
walking  the  streets  of  Toronto  at  any  time  and  place  that  suited  her.  She  was  the  first 
and  only  woman  I  have  ever  met  who  claims  this  sort  of  immunity  from  fear.  I  think 
my  point  about  the  prevalence  of  fear  holds,  but  I  now  make  it  in  slightly  less  sweeping 
terms. 

Living  in  the  relatively  safe  city  of  Toronto,  I  experience  far  less  daily  intrusion 
into  my  life  plans  than  I  did  while  living  in  Hyde  Park  in  Chicago.  Like  most  women,  I 
make  accormuodations  to  the  fear  that  feel  so  routine  that  I  generally  am  scarcely 
conscious  of  the  fear  that  lies  behind  the  accommodations.  For  example,  I  consider  my 
office  in  a  large  university  building  to  be  inaccessible  to  me  late  at  night,  whereas  my 


264 


Page  23  of  55 


are  about  the  degrees  of  constraint  and  the  modes  of  defense  for  coping  with  the 
unavoidable  reality  of  fear. 

Let  us  say  that  you  are  persuaded  that  fear  pervades  women's  lives  and  even  that 
that  fear  is  an  essential  part  of  what  keeps  women  in  a  subordinate  position.  There  is 
still  the  question  of  whether  this  is  the  sort  of  fear  Shklar  had  in  mind,  and  whether  its 
impact  and  pervasiveness  amounts  to  the  indictment  I  claim.  When  Shklar  describes 
cruelty  and  fear  as  the  sumrnum  malum  of  liberalism,  she  goes  on  to  ask  "what  is  meant 
by  cruelty  here?":  "It  is  the  deliberate  infliction  of  physical,  and  secondarily  emotional, 
pain  upon  a  weaker  person  or  group  by  stronger  ones  in  order  to  achieve  some  end, 
tangible  or  intangible,  of  the  latter."  I  think  there  is  no  question  that  rape  qualifies.  And 
the  fact  that  it  is  perpetrated  regularly  (a  rape  is  reported  every  six  minutes  in  the 
United  States)  by  members  of  the  group  that  holds  most  positions  of  public  power 
against  a  less  powerful  group  makes  it  compelling  evidence  of  something  seriously 

wrong^^. 

But  the  question  is  still  whether  this  failure  goes  to  the  heart  of  the  object  of 
Shklar' s  liberalism.  (I  will  turn  later  to  the  question  of  whether  the  failure  is  of  the  sort 
that  a  more  thorough  application  of  liberal  principles  can  cure.)  She  goes  on  to  say  that 
"public  cruelty  is  not  an  occasional  personal  inclination.  It  is  made  possible  by 
differences  in  public  power."  Bracketing  for  a  moment  the  issue  of  publicness,  tlris 
description  still  fits  rape.  But  is  rape  public  cruelty?  "[Public  cruelty]  is  almost  always 
built  into  the  system  of  coercion  upon  which  all  governments  have  to  rely  to  fulfill  their 
essential  functions."  This  is  not  the  minimum  fear  and  coercion  inherent  in  any  system 
of  law.  "The  fear  [that  'liberalism  of  fear']  wants  to  prevent  is  that  which  is  created  by 
arbitrary,  unexpected,  unnecessary,  and  unlicensed  acts  of  force  and  by  habitual  and 
pervasive  acts  of  cruelty  and  torture  performed  by  military,  paramilitary,  and  police 
agents  in  any  regime.. .  .Systematic  fear  is  the  condition  that  makes  freedom  impossible 

and  it  is  aroused  by  the  expectation  of  institutionalized  cruelty  as  by  nothing  else."^^ 


male  partner  will  comfortably  go  there  at  4:00  A.M.  What  brought  home  to  me  most 
clearly  the  way  some  level  of  fear  pervades  my  life  was  a  story  of  the  Michigan 
Women's  Folk  Festival,  which  has  a  large  acreage  on  which  no  men  are  allowed. 
Although  1  found  it  troubling  that  male  infants  were  part  of  the  exclusion,  I  realized 
that  for  the  first  time  1  could  imagine  what  it  would  be  like  to  spend  whole  days  and 
nights  with  no  fear  at  all  of  male  assault.  I  found  the  idea  of  being  able  to  walk  alone 
through  woods  without  anxiety  exliilarating  —  and  as  a  result  became  more  conscious  of 
how  such  freedom  from  fear  ordinarily  feels  impossible  to  me. 

I  address  the  complications  of  group  membership  later. 

76  (Shklar  1989: 29) 

78  Subtle  revisions  of  this  statement  might  be  necessary  when  we  have  a  full  account  of 
the  frequency  of  the  sexual  abuse  perpetrated  on  children  by  those  in  power  over  them 
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We  now  have  a  manifest  divergence  from  the  practice  of  rape.  Although  public 
officials  do  use  their  power  to  rape,  the  systematic  fear  that  pervades  the  lives  of  North 

American  women  is  fear  of  rape  by  private  citizens,  not  public  officials.^^  But  it  is  this 
very  divergence  that  points  to  a  limitation  in  Shklar's  vision  (a  limitation  I  take  to  be 
characteristic  of  many  defenders  of  traditional  liberalism)  of  what  it  would  take  to 
implement  the  basic  principle  of  protecting  people  from  fear  and  cruelty.  Exploring  this 
limitation  will  also  take  us  a  step  toward  the  broad  question  of  whether  the  sorts  of 
issues  with  which  I  am  concerned  cire  beyond  the  proper  scope  of  law.  To  address  this 
issue  of  public  versus  private  violence,  I  want  to  draw  an  analogy  to  a  brilliant 
argument  by  Robert  Cover  about  the  expansion  of  the  judicial  role  that  was  entailed  in 
overturning  the  Apartheid  [his  term]  of  the  American  South. 


C.  The  problem  of  "private"  but  systemic  violence 

Cover  argues  that  blacks  were  not  able  to  use  competitive  democratic  politics  to 
protect  themselves,  as  other  minorities  had  done,  '"because  of  white  terror  and  the 
failure  of  the  will  to  control  it." 

/ 

Whether  in  a  one,  two  or  three-party  system,  the  probable  losers,  who 
perceived  an  alliance  with  Blacks  as  the  road  to  victory  and  power, 
confronted  a  powerful  temptation  to  cheat  on  the  White  bargain.  Precisely 
because  that  tension  was  present,  racist  domination  required  that  the 
politics  of  the  region  be  violent  and  extreme.  In  a  more  civilized  context 
the  bargain  would  not  have  been  kept,  as  it  has  not  been  since  1965.  Thus 

terror  has  always  been  part  of  Southern  regional  politics.^^ 


in  orphanages,  residential  schools,  and  reform  schools.  We  might  also  need  to  revise  it 
in  light  of  the  complexities  of  the  abuse  of  power  by  employers  and  teachers  who 
sexually  harass  and  rape  women  subject  to  their  power.  Although  the  common 
experience  of  fear  is  of  "stranger  rape,"  it  may  be  that  for  a  very  large  number  of 
women  the  original  source  of  the  terror  is  abuse  of  state-sanctioned  power.  This 
description  might  apply  as  well  to  women  sexually  abused  by  a  step-parent. 

It  seems  likely  however,  that  recent  changes  in  law  and  norms  have  made  more 
headway  against  these  abuses  of  power  than  against  "private"  rape. 

(Cover  1982: 1303-4) 

It  is  probably  always  the  case  that  violence  and  fear  are  necessary  to  keep  a  group 
subordinated.  Women  were  once  thought  of  as  an  exception,  but  we  can  now  see  that 
they  are  not. 
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What  matters  for  the  analogy  with  women  is  not  the  particulars  of  the  structure  of 
politics,  but  the  ways  in  which  terror,  largely  privately  perpetrated,  was  an  essential  part 

of  a  social  and  political  system  in  which  one  group  was  kept  subordinate.^^  The  "close 
fit  between  private  terror,  public  discrimination,  and  political  exclusion"  distinguishes 
the  treatment  of  blacks  from  other  minorities.  But  it  has  a  powerful  resonance  with  the 
complex  mechanisms  by  which  women  (a  majority,  who  have  had  the  vote  for  some 
time)  are  kept  in  their  place.  Again,  it  is  not  the  specifics  that  matter,  but  the  broader 
issue  of  the  "resonance  of  society  and  politics"  that  "accounted  in  part  for  the  peculiar 
intransigence  of  the  state  action  problem."  Cover  charts  the  process  by  which  the 
Supreme  Court  came  to  see  that  it  could  not  dismantle  Apartheid  while  respecting  the 

traditional  boundaries  of  judicial  intervention,  defined  by  state  action.^2  1935,  the 
Court  was  still  refusing  "to  pierce  the  state-action  barrier  that  was  the  formal 
embodiment  of  a  distinction  between  state  and  society  —  a  distinction  that  was 
meaningless  when  custom  and  terror  could  be  expected  to  enforce  what  the  state  could 

not."^^ 


^2  Courts  generally  protect  constitutional  rights  exclusively  against  'state  action'  as 
opposed  to  the  actions  of  private  individuals  (although  where  the  line  between  private 
and  public  action  is  drawn  varies  between  jurisdictions).  (See  for  example  the  Canadian 
case  RWDSU  v.  Dolphin  Delivery  Ltd.,  (1986)  and  the  American  case  Shelley  v.  Kraemer, 
(1948).)  This  approach  has  sparked  extensive  debate,  not  only  as  to  the  appropriate 
place  to  draw  the  line  between  'public'  and  'private,'  but  also  as  to  whether  the 
distinction  between  these  spheres  is  even  coherent.  Mark  Tushnet  explains  that,  "the 
people  or  corporations  exercising  'private'  power  are  actually  exercising  power 
conferred  on  them  by  laws  regulating  market  behaviour.  Thus,  the  government  is 
always  somehow  implicated  in  private  decisions"  (Tushnet  2003:  79).  As  Allan 
Hutchinson  and  Andrew  Fetter  argue  in  their  forceful  critique  of  the  leading  Canadian 
case  on  this  topic,  "Distinctions  like  those  developed  in  Dolphin  provide  formal 
paraphernalia  behind  which  private  power  thrives  relatively  unchecked  and 
substantive  issues  are  arbitrarily  and  unjustly  resolved"  (Hutchinson  and  Fetter  1988: 
297).  Those  conversant  in  feminist  theory  will  undoubtedly  note  the  parallel  between 
this  commentary  and  the  feminist  critique  of  the  'public/ private  divide.'  Susan  B.  Boyd 
introduces  Challenging  the  Public/Private  Divide  with  Nicola  Lacey's  powerful 
articulation  of  this  critique.  As  Lacey  explains,  "the  ideology  of  the  public/ private 
dichotomy  allows  government  to  clean  its  hands  of  any  responsibility  for  the  state  of  the 
'private'  world  and  depoliticizes  the  disadvantages  which  inevitably  spill  over  the 
alleged  divide  by  affecting  the  position  of  the  'privately'  disadvantaged  in  the  'public' 
world"  (Boyd  1997:  3). 

(Cover  1982: 1307).  Cover  is  referring  to  a  case  that  upheld  the  white  primary  when 
it  was  the  product  of  a  party  convention  decision. 
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If  we  are  to  stop  the  violence  against  women  we  will  have  to  think  differently 
about  the  task  of  law  and  the  state.  The  violence-based  subordination  of  women  is  so 
deeply  embedded  in  the  fabric  of  our  society,  that  it  cannot  be  captured  by  the 
conventional  picture  of  what  the  liberal  state  is  to  protect  us  from.  Like  the  violence  of 
the  South,  it  is  neither  simply  individual  criminal  violence  nor  state-perpetrated. 

Let  me  offer  you  one  more  analogy  from  Cover,  to  bear  in  mind  when  thinking 
about  Shklar's  description  of  the  "unlicensed  acts  of  force"  and  official  acts  of  "cruelty 
and  torture"  at  which  the  liberalism  of  fear  is  aimed.  In  1944,  Gunnar  Myrdal  asked 
whether  the  South  was  fascist.  He  answered  no. 

'The  South  entirely  lacks  the  centralized  organization  of  a  fascist 
state.... The  Democratic  party  is  the  very  opposite  of  a  state  party  in  a 
modern  fascist  sense.  It  has  no  conscious  political  ideology,  no  tight 
regional  or  state  organization  and  no  centralized  and  efficient 
bureaucracy.' 

This,  then,  is  the  paradox  suggested  to  me  by  these  Myrdal 
observations.  Southern  Apartheid  was  in  large  part  a  creation  of 

fragmented,  weak  administration,  of  local  autonomy  and  politics.^^ 

/ 

An  intricate  system  of  oppression,  sustained  by  terror,  sanctioned  by  officials  (although 
often  not  techiiically  by  the  law),  did  not  require  either  conscious  ideology  or  state 
organization.  The  same  is  true  for  the  complexities  of  women's  subordination  and  the 
role  of  terror  in  sustaining  it.  And  as  was  the  case  with  Southern  Apartheid,  it  cannot  be 
overcome  without  crossing  conventional  boundaries  —  and  risking  genuine  values.  In 
the  case  of  the  South,  the  question  was  whether  "the  real  political  values  inherent  in 
local  autonomy  [could]  survive  the  penetration  of  national  norms  in  the  interest  of 

destroying  Apartheid?"^^  In  the  case  of  violence  against  women,  individual  liberty 


84  (Cover  1982: 1308-9) 

86  (Cover  1982: 1309) 

88  Reva  Siegel  explores  the  rhetorical  utility  of  the  language  of  'privacy'  in  maintaining 
the  de  facto  permissibility  of  spousal  abuse  even  after  the  common  law  courts 
abandoned  the  'doctrine  of  chastisement'  that  permitted  a  husband  to  use  "a  whip  or 
rattan,  no  bigger  than  [their]  thumb,  in  order  to  inforce  the  salutary  restraints  of 
domestic  discipline"  (Siegel  1996:  2152).  Siegel  explains  that,  "instead  of  reasoning 
about  marriage  in  the  older  hierarchy-based  norms  of  the  common  law,  jurists  began  to 
justify  the  regulation  of  domestic  violence  in  the  language  of  privacy  and  love... Once 
translated  from  an  antiquated  to  a  more  contemporary  gender  idiom,  the  state's 
justification  for  treating  wife  beating  differently  from  other  kinds  of  assault  seemed 
reasonable  in  ways  the  law  of  chastisement  did  not"  (Siegel  1996:  2120).  For  Siegel,  this 
is  an  example  of  "preservation  tlrrough  transformation,"  whereby  an  underlying  status 
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(primarily  for  men)  and  the  traditional  privacy  of  the  home  and  of  sexual  relations  are 
potentially  threatened  by  the  transformation  of  patterns  of  violence.  The  value  of 
privacy  provides  both  the  opportunity  for  violence  and  the  justification  for 
noninterference,  just  as  the  local  autonomy  of  the  South  did. 

The  role  of  privacy  is  particularly  clear  with  respect  to  the  widespread  violence 

against  women  by  their  male  intimate  partners.^^  But  something  similar  is  at  work  in 
the  resistance  to  changing  the  patterns  that  give  rise  to  acquaintance  rape  and  to  the 
long  continuum  of  male  imposition  of  unwanted  sexual  talk  and  touch,  emotional 
coercion,  and  physical  force  to  gain  access  to  sex.  Trying  to  change  or  regulate  sexual 
encounters  is  seen  as  inappropriate  intrusion  into  a  private  domain  of  intimacy—despite 
the  fact  that  what  often  characterizes  the  encounters  in  question  is  not  intimacy,  but 
coercion. 

The  problem  of  violence  against  women  cannot  be  solved  in  terms  of  the 
conventional  boundaries  of  state  and  society.  This  violence,  like  the  Apartheid  of  the 
South,  cannot  be  seen  as  "isolated  instances  of  impropriety  or  as  transitory  hysteria. 
Against  hysterical  politics  it  is  necessary  to  offer  protection,  make  amends,  award 
compensation,  but  not  to  remake  the  political  structure."  In  responding  to  the  demands 
to  dismantle  Apartheid,  the  Court  in  effect  rewrote  the  Constitution  by  transforming 
the  scope  of  judicial  review  so  that  it  could  respond  to  the  "private"  perpetration  of 

discrimination.^^ 

Similarly,  the  fear  and  violence  to  which  women  are  subjected  must  be  overcome 
if  the  aspirations  of  the  liberalism  of  fear  are  to  be  honored  —  even  if  in  doing  so  we 


regime  is  maintained  in  the  face  of  contestation  by  modernizing  its  "rule  structure  and 
rationale"  (Siegel  1996:  2119). 

(Cover  1982: 1316).  I  have  not  tried  to  present  Cover's  central  and  fascinating 
argument  about  the  importance  for  this  process  of  the  famous  Footnote  Four  in  United 
States  V.  Carotene  Products  304  U.S.  144  (1938),  152  n.4.. 
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must  challenge  the  very  purpose  of  articulating  those  aspirations,  the  maintenance  of 
the  boundaries  to  the  liberal  state. 

D.  Rape  and  boundaries 

To  reflect  further  on  the  inadequacy  of  boundary  language  and  the  advantages  of 
understanding  rights  in  relational  terms  for  dealing  with  violence  against  women  let  me 
return  to  one  of  the  "critics'  questions":  isn't  rape  quintessentially  about  boundary 
violation  and  don't  women  desperately  need  better  protection  for  the  boundaries  of 
their  persons?  Isn't  this  of  all  places  where  we  need  to  claim  the  same  kind  of  boundary 
protection  men  get? 

Let  me  begin  with  the  question  whether  the  metaphor  of  boundary  violation 
captures  the  essence  of  the  horror  of  rape.  Let  us  start  with  Judith  Herman's  description 
of  trauma: 

Traumatic  events  violate  the  autonomy  of  the  person  at  the  level  of  basic 
bodily  integrity.  The  body  is  invaded,  injured,  defiled.  Control  over  bodily 
functions  is  often  lost;  in  th6  folklore  of  combat  and  rape,  this  loss  of 
control  is  often  recounted  as  the  most  humiliating  aspect  of  the  trauma. 
Furthermore,  at  the  moment  of  trauma,  almost  by  definition,  the 
individual's  point  of  view  counts  for  nothing.  In  rape,  for  example,  the 
purpose  of  the  attack  is  precisely  to  demonstrate  contempt  for  the  victim's 

autonomy  and  dignity. 

Moreover,  "helplessness  constitutes  the  essential  insult  of  trauma."^^  (Remember 
Noddings'  lists  helplessness  as  one  of  the  basic  forms  and  conditions  of  evil.)  In  rape,  as 

in  all  trauma,  the  victim's  sense  of  self  is  shattered.^'^ 

As  I  noted  in  the  previous  chapter,  where  boundary  is  a  basic  metaphor  for  the 
integrity  of  the  self,  it  is  not  surprising  that  rape  is  described  as  a  violation  of 
boundaries.  The  self,  after  all,  has  been  deliberately  violated.  However  much  the 


(Herman  1992:  53) 

92  (Herman  1992:  41) 

94  (Herman  1992:  61  and  51) 

96  'The  problem,"  Lundy  Langston  puts  succinctly,  "is  that  "women  can  be  invaded 
without  being  peiietrated"  (Langston  1998:  33). 
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physical  invasion,  the  violent  claim  of  contact  whose  nature  is  intimate,  is  part  of  the 
horror,  I  think  the  language  of  boundary  crossing  misdirects  our  attention.  It  is  worth 
remembering  that  rape  laws  used  to  require  penetration  for  the  assault  to  count  as  rape. 
But  in  the  lobbying  for  reform  it  was  widely  argued  that  this  was  a  standard  from  a 

male  perspective  that  did  not  correspond  to  the  women's  experience  of  the  horror.^^ 

Wliat  Herman  emphasizes  is  the  radical  disconnection  entailed  in  trauma  and  the 
need  for  reconnection  for  recovery.  Traumatic  events  "shatter  the  construction  of  the 

self  that  is  formed  and  sustained  in  relation  to  others."^^  They  "destroy  the  belief  that 
one  can  be  oneself  in  relation  to  others."^^  "The  restoration  of  a  positive  view  of  the  self 

[after  rape]  includes... a  renewed  sense  of  autonomy  within  connection."^^^  Part  of  the 
horror  of  rape  in  our  society  is  that  the  reconnection  is  often  so  difficult.  In  most 
instances  of  rape,  the  offender  is  known  to  the  victim.  "To  escape  the  rapist,  the  victim 
may  have  to  withdraw  from  some  part  of  her  social  world"  and  her  "feelings  of  fear, 
distrust,  and  isolation  may  be  compounded  by  the  incomprehension  or  frank  hostility 

of  those  to  whom  she  turns  for  help."^*^^  Part  of  the  reconnection  is  "the  restitution  of  a 

sense  of  a  meaningful  world."^^^  But  for  this  it  is  essential  that  the  victim  be  able  to 
share  her  story  with  others.  This  is  often  particularly  hard  for  victims  of  rape  —  and  not 
just  in  the  notorious  situations  of  trials. 

Returning  veterans  may  be  frustrated  by  their  families'  naive  and 
unrealistic  views  of  combat,  but  at  least  they  enjoy  the  recognition  that 
they  have  been  to  war.  Rape  victims,  by  and  large,  do  not.  Many  acts  that 
women  experience  as  terrorizing  violations  may  not  be  regarded  as  such, 
even  by  those  closest  to  them.  Survivors  are  thus  placed  in  the  situation 
where  they  must  choose  between  expressing  their  own  point  of  view  and 

remaining  in  comiection  with  others.^ 


(Herman  1992:  51) 
(Herman  1992:  53) 

100  (Herman  1992:  65) 

101  (Herman  1992:  62) 

103  (Herman  1992:  70) 

104  (Herman  1992:  67) 
107  (Brison  2002:  73) 
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But  both  the  expression  and  the  connection  are  essential  to  their  recovery.  Susan  Brison 
notes  that  "psychologists  writing  about  trauma  stress  that  one  has  to  tell  one's  trauma 

narrative  to  an  empathic  other  in  order  for  the  telling  to  be  therapeutic." Although 
Brison  argues  that  stories  told  to  "imagined  others"  (through,  for  example,  journal- 
writing)  may  also  be  helpful,  her  emphasis  on  narrative  as  a  means  of  re-connecting 
with  others  is  clear: 

Working  through,  or  remastering,  traumatic  memory  (in  the  case  of  human- 
inflicted  trauma)  involves  a  shift  from  being  the  object  or  medium  of  someone 
else's  (the  perpetrator's)  speech  (or  other  expressive  behavior)  to  being  the 
subject  of  one's  own.  The  act  of  bearing  witness  to  the  trauma  facilitates  this 
shift,  not  only  by  transforming  traumatic  memory  into  a  narrative  that  can  be 
worked  into  the  survivor's  sense  of  self  and  view  of  the  world,  but  also  by 
reintegrating  the  survivor  into  a  community,  reestablishing  connections  essential 

to  selfhood.^0^ 

If  this  understanding  of  rape  as  a  shattering  of  self-in-connection  reinforces  my 
objection  to  boundary  language,  what  is  the  alternative  to  relying  on  boundaries?  There 
are  several  different,  interconnected,  levels  to  this  question.  I  want  to  start  with  brief 
reflections  on  what  it  would  take  to  stop  rape,  mention  the  kind  of  language  that  should 
replace  boundary,  and  indicate  the  sort  of  shifts  in  the  law  that  would  move  in  the  right 
direction.  In  the  process,  we  will  get  some  sense  of  the  contributions  of  a  shift  to 
thinking  of  rights  in  relational  terms.  And  we  will  see  why  adequate  protection  for 
women  cannot  be  achieved  simply  by  enforcing  for  them  the  same  rights  as  men— as  if 
such  enforcement  would  have  no  serious  consequences  for  the  rights  and  privileges  of 
men. 


Let  me  begin  with  the  issue  of  fear.^^^  To  achieve  freedom  from  fear  for  all,  we 
would  have  to  end  men's  domination  of  women.^^^  And  to  end  the  domination,  we 


108  (Brison  2002:  68) 

109  Herman's  compelling  comment  reveals  the  serious  constraint  on  women's  freedom 
that  fear  and  violence  entail:  "Most  women  do  not  in  fact  recognize  the  degree  of  male 
hostility  toward  them,  preferring  to  view  the  relations  of  the  sexes  as  more  benign  than 
they  are  in  fact.  Smiilarly,  women  like  to  believe  that  they  have  greater  freedom  and 
higher  status  than  they  do  in  reality.  A  woman  is  especially  vulnerable  to  rape  when 
acting  as  though  she  were  free  — that  is,  when  she  is  not  observing  conventional 
restrictions  on  dress,  physical  mobility,  and  social  initiative.  Women  who  act  as  though 
they  were  free  are  often  described  as  'loose,'  meaning  not  only  'unbound'  but  also 
sexually  provocative"  (Herman  1992:  69). 

110  It  is  important  to  remember  that  I  have  not  begun  to  catalog  the  full  range  of  fears, 
from  economic  dependency  to  a  deep  sense  of  inadequacy,  that  characterize  so  many 
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must  eliminate  the  fear  that  keeps  it  in  place.  This  apparent  circularity  means  that  we 
must  work  on  both  at  the  same  time.  Beginning  to  lessen  the  fear  will  shift  the  relations 
of  power;  and  no  mechanism  for  trying  to  lessen  the  fear  that  does  not  shift  the  power 

will  work.m 

In  terms  of  stopping  rape  in  particular,  it  is  necessary  to  end  not  only  the 
domination  of  women  by  men,  but  the  primacy  of  domination  in  general,  the  role  of 
violence  in  our  culture,  and  its  association  with  masculinity.  Catherine  MacKinnon 

makes  compelling  arguments  that  dominance  itself  is  eroticized  in  our  culture.^^^ 

Thus,  we  are  not  only  talking  about  achieving  equality  between  men  and  women,  but 
ti'ansforming  their  experience  of  sexuality,  their  understanding  of  what  it  means  to  be  a 
man  or  a  woman.  Now  I  am  not,  of  course,  saying  that  law  or  a  reconception  of  rights 
can  achieve  all  this.  But  we  must  not  back  off  too  quickly,  assuming  that  the  project 
must  be  beyond  the  scope  of  law  and  intrinsically  dangerous  for  any  state  to  embark  on. 
As  I  have  tried  to  argue,  to  abandon  the  project  would  be  to  abandon  the  basic 
aspirations  of  liberalism— even  if  the  project  requires  a  rethinking  of  the  scope  of  the 
liberal  state. 

Since  what  is  required  to  end  violence  against  women  is,  ultimately,  a 
transformation  of  the  relations  between  men  and  women,  we  need  language  that  directs 
our  attention  to  these  relations,  and  laws  that  shift  them.  Few  of  the  basic  protections 
adult  women  need  can  be  captured  adequately  by  simple  prohibitions.  Most  of  the 
words  and  touching  that  can  be  tlrreatening,  frightening,  demeaning,  and  assaultive  in 
one  context  can  be  welcome  in  another.  That  is  the  inherent  problem  in  rape  as  well  as 
sexual  harassment. 

The  essence  of  rape  is  coercive,  unwanted  intercourse  or  attempted  intercourse. 
Wlrat  makes  it  rape  is  not  penetration  of  body  parts,  or  (in  even  more  old  fashioned 
terms)  a  breaking  of  the  hymen,  or  other  physical  boundary  violation.  It  is  not  even  the 
presence  of  (additional)  violence.  WTiat  makes  rape  so  radically  violent  is  that  it  is 


women's  lives.  Indeed,  as  I  read  the  descriptions  of  the  consequences  of  trauma,  I 
thought  they  sounded  on  a  continuum  with  what  most  women  seem  to  experience. 
Now  this  might  turn  out  to  be  because  such  a  huge  percentage  of  women  have  suffered 
some  kind  of  trauma,  whether  of  child  abuse  or  adult  sexual  violation.  But  I  think  it  is 
more  likely  that  there  is  something  abusive  about  the  role  of  women  (extraordinarily 
diverse  as  the  forms  of  the  role  are)  in  our  society  that  itself  generates  a  kind  of 
pathology.  I  also  have  not  discussed  the  special  fear  and  pain  of  poverty  that  afflicts 
women  disproportionately. 

There  are  close  parallels  here  with  the  issue  of  wife  assault. 

(MacKinnon  1987:  6-7) 
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coerced  intimate  contact.  Many  rape  victims  felt  angry  at  common  distinctions  between 

"violent"  and  "non-violent"  rapes^^^.  Rape  is  intrinsically  violent,  and  it  may  or  may 
not  be  accompanied  by  other  forms  of  assault.  Again,  it  used  to  be  common  in  North 
America  that  a  woman  who  accused  a  man  of  rape  had  to  show  violent  physical 
resistance  on  her  part;  it  wasn't  really  rape  if  she  had  not  physically  tried  to  fight  him 
off.  (This  was  the  case  even  at  the  time  that  police  were  advising  women  that  the  safest 
thing  to  do  was  not  to  resist.  A  new  twist  on  this  is  women,  fearing  life  threatening  HIV 
infection,  bargaining  with  a  rapist  to  use  a  condom  in  exchange  for  her  non-resistance— 

and  this  bargaining  being  used  to  cast  doubt  on  the  absence  of  consent^^^.)  To  make 
further  clear  that  it  is  not  (additional)  physical  violence  as  such  that  constitutes  rape, 
some  women  enjoy  engaging  in  sex  with  physical  violence.  This  violent,  consensual  sex 
is  not  rape.  In  sum,  rape  is  not  essentially  about  physical  boundary  crossing;  it  is  about 

relations  of  coercion  leading  to  unwanted  sex.^^^ 

I  think  a  better  language  than  simple  prohibition  or  "respect  for  boundaries"  is 
that  men  have  an  obligation  to  make  a  respectful  effort  to  determine  whether  and  what 


Jane  Doe,  famed  for  suing  the  Toronto  Police  for  failing  warn  her  of  a  rapist  known 
to  target  women  of  her  description,  described  her  experience  at  her  rapist's  trial:  "1  will 
never  forget  the  final  question  put  to  me  in  defence  of  the  man  who  had  raped 
me. . .Despite  everything  we  know  about  the  violent  nature  of  rape,  he  asked  if  my  rape 
had  been  violent.  When  I  did  not  answer,  could  not  answer,  the  judge  instructed  me 
that  because  I  had  not  been  cut  or  stabbed  with  the  rapist's  knife,  because  he  hadn't 
beaten  or  mutilated  or  (most  decisive  of  all)  killed  me,  I  must  answer  that  my  rape  had 
not  been  violent"  (Doe  2003:  72). 

In  1992,  a  Texas  grand  jury  refused  to  indict  an  accused  rapist  even  though  he 
admitted  to  entering  the  complainant's  apartment,  uninvited  and  drunk,  and 
approached  her  with  a  knife  he  had  taken  from  her  kitchen.  The  woman  had  begged 
her  attacker  to  wear  a  condom  and  one  grand  juror  reflected  that  the  "woman's  act  of 
self-protection  might  have  implied  her  consent"  (da  Luz  and  Weckerly  1991:  97).  Carla 
M.  da  Luz  and  Pamela  Weckerly  note  that,  "Although  this  case  seems  unusual,  it  is  not 
an  anomaly."  Da  Luz  and  Weckerly  point  for  example  to  a  Long  Island  appellate 
court's  decision  to  overturn  a  rape  conviction;  one  of  the  judges,  skeptical  of  the  jury's 
findings  of  fact,  reflected,  "Wlio  ever  heard  of  a  rapist  that  uses  a  condom?"  (da  Luz 
and  Weckerly  1991:  97). 

Of  course,  this  kind  of  description  invites  the  notion  of  a  continuum  of  coerced  sex, 
of  which  rape  forms  one  end.  But  to  note  this  does  not  mean  that  we  cannot  distinguish 
rape  from  a  boyfriend's  emotional  blackmail  or  a  wife's  tolerance  of  sex  she  does  not 
want  for  fear  of  losing  her  husband. 
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kind  of  touch  (or  contact)  is  desired^ In  addition,  they  need  to  maintain  a  continued 
alertness  to  this  desire  rather  than  treat  the  relation  as  an  on/  off  one  in  which  once 
permission  (which  actually  implies  acquiescence  rather  than  desire)  is  acquired,  no 

further  attention  to  desire  is  necessary.^ 


V.  An  Example  Of  Transformation  Through  Law:  The  Canadian  Law  Of  Sexual  Assault 

Now  lest  anyone  think  such  an  approach  is  hopelessly  inappropriate  to  law,  let 
me  briefly  discuss  the  changes  to  Canada's  law  of  sexual  assault,  introduced  in  1992. 
The  preamble  to  the  act  introducing  these  changes  stated  that  "the  Parliament  of 
Canada  is  gravely  concerned  about  the  incidence  of  sexual  violence  and  abuse  in 
Canadian  society,  in  particular,  the  prevalence  of  sexual  assault  against  women  and 
children."  Parliament  "recognizes  the  unique  character  of  the  offence  of  sexual  assault 
and  how  sexual  assault  and,  more  particularly,  the  fear  of  sexual  assault  affects  the  lives 

of  the  people  of  Canada"^^^  Finally,  the  preamble  declared  Parliament's  wish  "to 
encourage  the  reporting  of  incidents  of  sexual  violence  or  abuse  and  to  provide  for  the 
prosecution  of  offenders  within  a  framework  of  laws  that  are  consistent  with  the 
principles  of  fundamental  justice  and  that  are  fair  to  complainants  as  well  as  to  accused 
persons."  This  preamble  is  in  part  an  attempt  to  anticipate  constitutional  challenges  to 
these  changes  to  the  Criminal  Code  as  a  violation  of  the  rights  of  the  accused.  But  it  is 
also  broadly  important  in  its  assertion  that  standards  of  fairness  must  be  applied  to  the 
complainant  as  well  the  accused,  and  that  a  good  law  must  be  one  that  encourages 
reporting.  (Compare  lierman's  indictment  of  American  law:  "The  legal  system  is 
designed  to  protect  men  from  the  superior  power  of  the  state  [as  Shklar  says  it  should 
be]  but  not  to  protect  women  or  cliildren  from  the  superior  power  of  men.  It  therefore 


In  a  conversation  about  these  issues,  Mary  Ann  Case  of  the  University  of  Chicago 
Law  School  suggested  that  the  norm  should  be  attention  to  the  satisfaction  of  desire. 
One  might  note  here  that  Martha  Nussbaum  lists  "having  opportunities  for  sexual 
satisfaction"  as  among  the  basic  human  capabilities  states  and  societies  should  enable 
(Nussbaum  1995a:  83). 

This  is  not  to  say  that  the  communication  must  be  in  words.  There  are  many  such 
nuances  that  I  will  not  fully  explore  here. 

(An  Act  to  Amend  the  Criminal  Code  (Sexual  Assault),  1992).  In  my  reading  of  the 
preamble,  I  do  not  wish  to  sound  overly  naive.  I  am  sure  that  many  preambles  express 
lofty  sentiments  that  are  either  routinely  ignored  in  interpretation  or  actually 
contradicted  by  the  language  of  the  statute.  Nevertheless,  in  this  context,  I  think  these 
positive  interpretations  are  potentially  important  in  the  statute's  capacity  to  shift  the 
relations  of  power  around  one  of  the  most  important  uses  of  violence  to  express  and 
maintain  male  dominance. 
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provides  strong  guarantees  for  the  rights  of  the  accused  but  essentially  no  guarantees 
for  the  rights  of  the  victim.)^^^ 

In  terms  of  the  substantive  content  of  these  changes,  the  redefinition  of  the 
meaning  of  consent  has  great  potential  for  changing  long  standing  patterns  of  power 
and  (ir)responsibility.  Women  routinely  have  found  themselves  in  the  position  of 
willingly  engaging  in  socializing  and  even  sexual  contact,  and  then  been  told  that  if  the 
man  then  forces  her  to  have  intercourse  that  either  "she  asked  for  it"  or  that  it  is 
plausible  that  he  believed  she  consented.  Section  273.2  addresses  this  problem  directly: 
no  consent  is  obtained  where  "the  complainant,  having  consented  to  engage  in  sexual 
activity,  expresses,  by  words  or  conduct,  a  lack  of  agreement  to  continue  to  engage  in 

the  activity."^22  of  course,  even  this  leaves  open  the  question  of  the  man's 
responsibility  to  pay  attention  to  what  the  woman  is  communicating.  The  central  role  of 
intent,  of  mens  rea  in  the  criminal  law,  has  long  been  used  to  insist  that  the  only  option 
in  the  law  of  sexual  assault  is  a  subjective  standard  of  intent.  The  argument  goes  that 
the  man's  perspective,  his  understanding  (or  lack  of  it)  of  the  situation  has  to  be 
privileged  over  the  woman's  experience  of  violent  harm,  because  the  requirement  of 
subjective  intent  has  been  at  the  heart  of  the  common  law  tradition  of  criminal  law.  To 
hold  someone  criminally  accountaHe  for  an  act  he  did  not  "intend"  would  violate  liis 
basic  rights. 

The  problem  long  recognized  by  feminists  is  that,  as  I  noted  above,  this  approach 
must  give  priority  to  the  man's  perspective  over  the  woman's.  (Remember  Herman's 
statement  that  "at  the  moment  of  trauma,  almost  by  definition,  the  individual's  point  of 

view  counts  for  nothing." It  is  no  wonder  that  many  women  experience  a  rape  trial 
as  a  second  rape.)  The  problem  is  particularly  acute  since  in  sexual  assault  men  and 
women  often  experience  the  encounter  completely  differently,  even  if  they  agree  on  a 
"factual"  description  of  what  took  place.  The  law  is  then  faced  with  an  exceptionally 
difficult  situation.  Even  if  everyone  is  telling  the  truth,  judges  will  routinely  be  faced 

with  wildly  different  accounts  of  what  happened- 

The  way  consent  is  defined  will  inevitably  shape  whose  story  the  law  validates, 
and  thus  whom  the  law  protects.  There  does  not  seem  to  be  a  "neutral"  solution  to  the 


(Herman  1992:  72) 

122  (Criminal  Code  of  Canada,  273.2(e)) 
124  (Herman  1992:  53) 

127  (Criminal  Code  of  Canada,  273.2) 


276 


Page  35  of  55 


problem.  Clinging  to  the  common  law  tradition  of  intent  is  obviously  one-sided  in  its 
impact,  and  one-sided  with  respect  to  one  of  the  most  horrific  forms  of  violence  against 
women.  When  one  adds  to  that  the  recognition  that  the  prevalence  of  violence  against 
women— and  the  fear  of  violence— maintains  their  subordination  in  society,  thus 
preventing  the  possibility  of  genuine  equality,  acquiescence  in  the  consequences  of  the 
traditional  meaning  of  ?nej7S  rea  seems  unconscionable. 

The  alternative  has  always  seemed  to  me  to  hold  men  to  a  standard  of  reasonable 
care  in  determining  whether  a  woman  has  consented  to  intercourse.  This  could  work 
toward  equalizing  power  relations  between  men  and  women,  instead  of  entrenching 
the  patterns  of  inequality  (sustained  by  violence)  as  the  privileging  of  the  man's 
perspective  does.  The  Canadian  law  of  sexual  assault  is  an  important  step  in  this 
direction. 

The  Criminal  Code  stipulates  that  "It  is  not  a  defense... that  the  accused  believed 
that  the  complainant  consented  to  the  activity  that  forms  the  subject-matter  of  the 
charge,  where  (a)  the  accused's  belief  arose  from  the  accused's  (i)  self-induced 
intoxication,  or  (ii)  reckless  or  wilful  blindness;  or  (b)  the  accused  did  not  take  reasonable 
steps,  in  the  circumstances  knoiun  to  the  accused  at  the  time,  to  ascertain  that  the  complainant 

was  consenting. This  standard  of  reasonableness  holds  out  the  possibility  that  the 
law  will  impose  a  new  kind  of  responsibility  on  men  to  make  some  effort  to  find  out  if  a 
woman  consents  to  sex.  Unexamined  stereotypes  of  "no  means  yes"  will  presumably  no 
longer  provide  a  defence,  even  if  the  accused  had  managed  to  so  insulate  himself  from 
public  education  on  the  subject  that  he  actually  believed  it,  in  general  and  in  a  particular 

case^2^.  With  sympathetic  interpretation,  the  net  effect  will  be  to  significantly  change 


129  Ewanchuk  (1999),  Justice  Major  wrote  the  majority  opinion  for  the  Supreme 

Court  of  Canada;  he  explained  that  under  s.273(2),  "An  accused  cannot  say  that  he 
thought  'no  meant  yes'. . . .  Common  sense  should  dictate  that,  once  the  complainant  has 
expressed  her  unwillingness  to  engage  in  sexual  contact,  the  accused  should  make 
certain  that  she  has  truly  changed  her  mind  before  proceeding  with  further  intimacies. 
The  accused  cannot  rely  on  the  mere  lapse  of  time  or  the  complainant's  silence  or 
equivocal  conduct  to  indicate  that  there  has  been  a  change  of  heart  and  that  consent 
now  exists,  nor  can  he  engage  in  further  sexual  touching  to  'test  the  waters'.  Continuing 
sexual  contact  after  someone  has  said  'No'  is,  at  a  minimum,  reckless  conduct  which  is 
not  excusable"  {Ewanchuk,  1999  at  para  51-52).  What  was  'common  sense'  to  Major  J., 
however,  was,  to  Justice  McLung  (speaking  for  the  majority  of  the  Alberta  Court  of 
Appeal),  mere  "sloganeering  such  as  "No  means  No!",  "Zero  Tolerance!",  and  "Take 
back  the  night!"  wlrich,  while  they  marshall  desired  social  ideals,  are  no  safe  substitute 
for  the  orderly  and  objective  judicial  application  of  Canada's  criminal 
statutes" (Ezeanchuk,  1998  at  para  12). 
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the  degree  of  impunity  with  which  men  inflict  violence  against  women— which  in  turn 
would  shift  the  overall  relations  of  power  between  men  and  women. 

Once  we  are  confronted  by  the  inevitability  of  the  legal  system's  favoring  one 
perspective  over  another,  and  thus  of  providing  better  protection  for  one  of  the  parties 
than  the  other,  then  an  analysis  in  terms  of  how  the  law  affects  the  relations  of  power 
gives  us  a  reasoned  means  for  deciding  what  to  do.  Assuming  a  recognition  of  the 

systemic  subordination  of  women^^^  ^nd  a  commitment  to  equality,  it  is  clear  that  a 
commitment  to  the  traditional  meaning  of  mens  rea  in  this  context  is  a  commitment  to 
inequality.  The  relational  analysis  leads  us  here,  as  always,  out  of  sterile  quandaries 
about  neutrality  or  the  intricacies  of  conventional  legal  categories.  And,  of  course,  to  do 
so  is  by  no  means  to  simply  disregard  the  rights  of  the  accused.  It  is  to  recognize  the 
consequences  of  those  rights  as  they  have  been  traditionally  understood,  and  to  see  the 
incompatibility  of  those  consequences  with  equality. 


Ewanchuk  had  been  charged  with  sexual  assault  after  making  sexual  advances 
towards  a  young  woman  he  had  invited  back  to  his  trailer  for  a  job  interview.  On  three 
separate  occasions,  the  complainant  said  'no';  each  time  the  complainant  said  'no',  the 
accused  desisted  briefly,  but  then  escalated  the  level  of  sexual  contact.  Although  Justice 
McClung  agreed  with  the  trial  court's  finding  that  the  complainant  was  afraid  of 
Ewanchuk  (indeed,  that  Ewanchuk  liimself  had  repeatedly  told  the  accused  not  to  be 
afraid),  he  concluded  that,  "the  sum  of  the  evidence  indicates  that  Ewanchuk's  advances 
to  the  complainant  were  far  less  criminal  than  hormonal.  In  a  less  litigious  age  going  too 
far  in  the  boyfriend's  car  was  better  dealt  with  on  site  --  a  well-chosen  expletive,  a  slap 
in  the  face  or,  if  necessary,  a  well-directed  knee.  What  this  accused  tried  to  initiate 
hardly  qualifies  Irim  for  the  lasting  stigma  of  a  conviction  for  sexual  assault  and 
Alberta's  current  bullet-train  removal  to  the  penitentiary  for  prolonged  shrift" 
{Eumndiuk,  1998  at  para  21).  Justice  L'Heureux-Dube  joined  the  majority  in  overturning 
the  Alberta  Court's  ruling.  She  also  wrote  a  concurring  judgment  admonishing 
McClung  for  reinforcing  myths  {Enmnchuk,  1999  at  para  89),  minimizing  the  reality  of 
sexual  aggression  against  women  (at  para  91),  and  relying  upon  stereotypes  (at  para 
93).  In  his  now  infamous  reaction  to  L'Heureux-Dube's  outspoken  opinion,  McLung 
published  a  letter  in  the  national  post,  reflecting  that  "the  personal  convictions  of  the 
judge,  delivered  again  from  her  judicial  chair,  could  provide  a  plausible  explanation  for 
the  disparate  (and  growing)  number  of  male  suicides  being  reported  in  the  Province  of 
Quebec."  He  later  apologized,  claiming  not  to  have  known  that  L'Heureux-Dube's  own 
husband  had  committed  suicide  ("Judge  Apologizes  for  Criticism"  2000). 

130  Such  systemic  subordination  is  referred  to  in  Canadian  discrimination 
jurisprudence  as  "historical"  or  "pre-existing  disadvantage."  Historical  disadvantage 
was  identified  as  one  of  four  key  markers  of  'discrimination'  in  Canada's  leading  case 
on  the  subject  (Lazo  v.  Canada  (Minister  of  Employment  &  Immigration),  1999,  at  para  63) 
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The  amendments  to  the  Criminal  Code  discussed  above  brought  forth  a  flurry  of 

attacks.l^^  The  central  charge,  that  they  abandoned  the  neutrality  that  is  essential  to 
the  rule  of  law,  is  typical  of  opposition  to  new  laws  designed  to  promote  equality.  In 
the  case  of  the  change  to  the  Canadian  law  of  sexual  assault,  the  argument  was  that  to 
require  compliance  with  an  objective  standard  of  reasonableness  —  rather  than  relying 
on  the  traditional  requirement  of  subjective  intent— was  to  single  out  sexual  assault  as 
an  exception  to  the  norms  of  the  common  law.  Mens  rea  (subjective  intent)  had  always 
been  a  component  of  a  common  law  crime,  and  remained  a  component  of  virtually  all 

crimes  (with  the  exception  of  some  absolute  liability  offences^^^).  The  argument  went 
that  to  treat  sexual  assault  as  an  exception  in  this  way  violates  the  principles  of 
neutrality:  one  group,  female  alleged  victims  of  sexual  assault,  gain  a  benefit  and 
another  group,  men  who  are  accused,  suffer  a  detriment,  because  it  is  now  easier  to 
prove  (or  convict  for)  certain  kinds  of  crimes  normally  committed  by  men  against 
women.  Since  the  law  should  be  neutral  with  respect  to  all  parties,  this  looks  like  bias, 
like  building  in  advantages  to  one  group  over  another. 

What  is  typical  of  this  argument  about  neutrality  is  its  reliance  on  a  kind  of 
grammatical  logic,  with  no  attention  to  context,  to  the  relational  meaning  and 

consequences  of  the  law.^^^  The  grammatical  logic  is  that  if  mens  rea  is  a  requirement 
for  criminal  law  and  an  exception  is  made  (with  a  differential  impact  between  groups), 
there  is  a  prima  facia  case  that  neutrality  has  been  violated.  I  call  this  grammatical  logic 
because  it  looks  only  to  a  superficial  parallel  in  the  structure  of  the  law:  if  mens  rea  is 
required  in  one  form  of  law,  neutrality  must  require  its  presence  in  all  instances  of  that 
form.  The  terms  of  criminal  law  must  be  the  same. 


See,  for  example,  Don  Stuart's  comments  in  footnote  99. 

Douglas  N.  Husak  identifies  the  most  frequently  cited  examples  of  strict  and 
absolute  liability  offences  as  being,  "(1)  traffic  violations,  such  as  speeding;  (2)  public 
welfare  offenses,  such  as  selling  adulterated  food;  and  (3)  "morals"  offenses  involving 
sexual  behavior  and  the  corruption  of  minors,  such  as  statutory  rape"  (Husak  1995: 

192). 

Steven  M.  Young  cites  affirmative  action  as  another  important  example  of  the  ways 
that  the  state  has  foregone  strict  concerns  about  'neutrality'  in  order  to  foster  more 
substantive  equality  (Young  1999: 153),  Discussing  the  work  of  Andrew  Kernohan, 
Young  elaborates  his  central  concern  about  'neutrality':  "In  a  society  permeated  by  false 
beliefs...  that  convey  to  individuals  the  sense  that  they  are  in  som.e  way  inferior  to 
others  due  to  natural  characteristics...  The  only  means  of  ensuring  that  such  individuals 
have  an  equal  chance  of  living  the  best  lives  possible  is  to  try  to  transform  the  cutural 
environment  to  eliminate  the  false,  pernicious,  inegalitarian  beliefs....  [N]on-neutral 
efforts  to  transform  an  oppressive  cultural  environment  may  be  the  best  means  of 
ensuring  the  liberal  ideal  of  the  moral  equality  of  persons"  (Young  1999: 153). 
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Sometimes  the  argument  has  a  next  step  that  engages  context  and  impact  in  a 
simplistic  way.  Tliis  step  is  necessary  to  distinguish  the  offending  changes  to  the  law  of 
sexual  assault  from  other  laws  that  do  not  require  mens  rea,  such  as  drunk  driving  and 
narcotics  laws.  Here  the  argument  is  that  those  laws  do  not  target  a  particular  group, 
whereas  the  law  of  sexual  assault  can  be  seen  to  have  a  differential  effect  on  men  and 
women  (since  overwhelmingly  the  accused  are  men  and  the  victims  are  women).  This 
engagement  with  context  and  impact  is  simplistic  because  it  does  not  inquire  into  the 
differential  impact  of  the  previous  law  — the  way  it  insulated  men  from  responsibility  for 
violence  and  thus  sustained  patterns  of  inequality  of  power  and  respect  between  men 
and  women. 

A  relational  approach  always  directs  attention  to  context  and  consequences.  In 
asking  how  a  law  structures  relationships,  it  directs  attention  to  the  difference  context 
makes,  to  how  the  law  affects  different  people  in  different  circumstances.  As  a  result,  it 
shows  that  laws  are  rarely  neutral  in  the  sense  of  having  the  same  significance  and 
impact  on  everyone  regardless  of  circumstance.  For  example,  a  law  of  contract  that 
takes  caveat  emptor  or  buyer  beware  as  its  norm  has  a  different  impact  on  buyer  and 
seller  and  while  some  people  are  both,  many  are  not.  It  also  has  a  differential  impact  on 
well-educated  or  informed  buyers  than  on  those  without  the  resources  to  acquire  the 
necessary  information.  When  the  law  shifts  to  protect  people  who  have  relied  on  what 
the  seller  says,  the  power  relations' between  consumers  and  sellers  are  shifted.  The  rule 
of  law  cannot  actually  require  neutrality  of  impact  between  groups  because  it  would  so 
regularly  be  breached.  (In  R.D.S.  Justice  L'Heureux-Dube  and  Justice  McLaughlin  [now 
Chief  Justice  of  the  Supreme  Court  of  Canada]  acknowledged  that  while  impartiality 

remains  a  valid  goal  for  the  legal  system,  neutrality  in  its  literal  sense  does  not  exist.^^4^ 


^34  y.  s.  (R.D.J,  1997  at  para  48) 

4^^  I  had  this  reaction  when  presenting  these  arguments  in  the  US.  Similar  concerns 
were  also  raised  when  the  Canadian  Criminal  Code  sexual  assault  provisions  were 
amended  to  include  a  more  objective  fault  element.  Under  the  new  provisions, 
defendants  could  no  longer  raise  the  defence  of  'mistaken  belief  in  consent'  where  the 
mistake  arose  from  self-induced  intoxication,  recklessness  or  wilful  blindness,  or  failure 
to  take  reasonable  steps  to  ascertain  consent.  (For  a  review  of  the  political  history  of  tliis 
provision,  see  footnote  112.)  Don  Stuart  believed  that  in  passing  this  legislation 
"Parliament  has  gone  too  far  respecting... the  manner  in  which  it  has  criminalized 
unreasonable  behaviour"  (Stuart  1993:  356).  In  Stuart's  view,  "Surely  there  is  a 
qualitative  distinction  between  a  man  who  deliberately  rapes  a  woman  knowing  that 
she  is  not  consenting,  and  one  who  engages  in  sexual  intercourse  where  it  was,  in  the 
circumstances,  unreasonable  for  him  to  have  understood  that  the  woman  was 
consenting"  (Stuart  1993:  353).  It  is  notable  here  that  the  provision  in  question 
withstood  constitutional  challenge  on  these  grounds  (R.  v.  Darrach,  2000). 
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The  relational  approach  both  helps  identify  what  the  differential  impact  is  and 
offers  a  framework  of  analysis  for  bringing  the  law  into  greater  conformity  to  one  of  our 
core  values,  equality.  Looking  closely  at  how  the  law  structures  relations  of  power, 
trust,  responsibility,  and  privilege  makes  it  easier  to  see  how  the  law  might  change  to 
shift  those  relations  in  the  direction  of  equality.  To  do  so  is  to  recognize  that  the  law 
will  not  be  neutral,  in  the  sense  of  undifferentiated  in  its  impact  on  different  groups. 

But  a  law  promoting  such  a  shift  will  be  truer  to  the  values  of  equality  and  the  rule  of 
law  than  one  that  has  the  superficial  "grammatical"  parity  of  the  same  legal  terms  for  all 
groups,  but  with  differential  consequences  that  sustain  inequality. 

Finally,  it  is  worth  noting  an  ironic  shift  in  the  affect  usually  invoked  when 
"subjectivity"  is  associated  with  feminism.  I  have  repeatedly  heard  the  argument  that 
the  law  requires  objectivity,  and  thus  the  subjectivity  inherent  in  many  of  the  feminist 
reconceptions  of  reasoning,  of  fairness,  of  adjudication  is  unsuitable  for  a  legal  system 
as  we  know  it.  But  when  we  turn  to  the  criminal  law,  where  a  subjective  standard  has 
long  been  the  norm,  suggesting  an  "objective"  standard  of  reasonableness  is  equated 

with  the  collapse  of  civil  liberties.^^^ 

However  um'easonable  this  conclusion,  it  does  point  to  the  reality  that  men's 
rights  were  changed.  (As  is  often  the  case)  it  did  not  turn  out  to  be  possible  to  protect 
women  simply  by  enforcing  traditional  rights  for  them  as  well  as  men.  For  the  law  to 
protect  the  security  and  equality  of  women,  new  responsibilities  had  to  be  imposed  and 
old  entitlements  abandoned. 

VI.  Child  Abuse 

Although  I  cannot  properly  address  the  issue  of  child  abuse  in  this  chapter,  I  do 
want  to  note  the  connections  between  that  issue  and  the  violence  against  women  that  I 
have  been  discussing.  The  connections  highlight  shared  problems  and  the  advantages 
of  the  relational  approach  in  resolving  them.  These  advantages,  in  turn,  will  lead  us 
back  to  Shklar's  concern  with  the  scope  of  the  state  and  my  earlier  claim  that 
transforming  the  relations  between  men  and  women  must  be  a  legitimate  objective 
because  it  is  necessary  to  prevent  violence  against  women. 

The  North  American  public  is  just  recently  coming  to  recognize  the  prevalence 
and  long-term  consequences  of  child  abuse  (although  the  history  of  our  not-knowing  is 

itself  fascinating).^^^  I  see  it  (as  does  Judith  Herman)  as  related  to  the  overall  pattern  of 


See  (Herman  1992:  chapter  1),  "A  Forgotten  History,"  on  the  discovery  and 
subsequent  repudiation  of  childhood  sexual  abuse  as  the  cause  of  hysteria. 
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sexual  domination  and  the  eroticization  of  dominance  that  MacKinnon  describes.  If  this 
is  so,  then  preventing  child  abuse  involves  the  same  sort  of  scope  of  change.  I  think  the 
issue  of  the  protection  of  children  also  makes  clear  the  problematic  nature  of  relying  on 
traditional  conceptions  of  rights.  Some  have  argued  that  what  we  need  is  more  rights 
for  children,  and  better  enforcement  of  those  they  already  have.  But  I  think  that  the 
conventional  nature  of  rights  as  boundaries  cannot  (at  least  in  many  cases)  be  the  best 
path  for  transforming  the  relations  that  bring  about  and  result  from  child  abuse. 

As  with  rape  of  adult  women,  simply  trying  to  prevent  illegal  behavior  (trying  to 
police  the  boundaries  of  rights)  will  not  work;  the  structure  of  relations  that  so 
systematically  produces  the  widespread  behavior  must  be  changed.  In  the  case  of  rape, 
a  serious  effort  at  enforcement  (or  as  serious  as  the  culture  is  capable  of)  has  been 
underway  for  at  least  thirty  years.  But  overall  there  has  been  no  decline  in  the  incidence 
of  rape  in  North  America.  Of  course,  in  the  case  of  child  abuse,  as  in  the  case  of  rape 
and  wife-assault,  I  am  all  for  interim  efforts  at  prevention  in  the  sense  of  educating 
people  about  their  rights  and  trying  to  enforce  those  rights.  My  point  is  that  I  don't 
tliink  trying  to  do  a  better  job  of  using  rights  as  a  barrier  for  protection  —  a  better  job  of 
policing  the  boundaries  of  the  vulnerable  — will  actually  be  able  to  stop  the  violence. 

I  should  also  note  that  a  relational  approach  would  not  exclusively  focus  on  the 
difficult  problem  of  what  motivates'  individuals  to  commit  sexual,  emotional  and 
physical  abuse  of  children.  It  would  also  try  to  identify  the  kinds  of  practices  that 

facilitate  and  hide  child  abuse,  and  the  kinds  of  laws  that  support  those  practices.^^l 

Again,  my  point  is  that  we  cannot  say  that  transforming  the  relations  that  foster 
and  hide  child  abuse  is  beyond  the  scope  of  the  law,  if  it  is  necessary  for  the  basic 
security  promised  by  the  liberal  state. 


See  ("Restoring  Dignity:  Responding  to  Cliild  Abuse  in  Canadian  Institutions" 
2000)  on  the  kinds  of  factors  that  fostered  child  abuse  in  residential  institutions 
including  residential  schools  for  Aboriginal  children,  schools  for  the  deaf  and  blind, 
training  schools  and  long-term  mental  health  care  facilities. 
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Finally,  the  issue  of  child  abuse  points  to  our  society's  astonishing  indifference  to 
the  well-being  of  children.  When  we  add  the  pain  of  poverty  to  the  shocking  incidence 
of  child  abuse,  we  have  to  recognize  that  we  permit  fear,  cruelty,  and  violence  to 
dominate  the  lives  of  a  huge  percentage  of  our  children.  This  toleration  of  evil  is  a 
puzzle  to  me,  for  children  are  hardly  "others"  in  conventional  ways.  I  think  the 
inexplicable  turns  out  to  be  accounted  for,  at  least  in  part,  by  the  unimaginable.  It  is 
inexplicable  how  we  (here  meaning  those  with  relative  power  and  privilege)  can  fail  to 
act,  to  find  ways  of  acting  effectively  to  mitigate  the  pain,  poverty,  and  abuse  of 
children.  Yet  to  face  it,  to  let  in  the  full  scope  of  the  horror,  threatens  to  take  over  our 
lives.  The  degree  of  change  entailed  seems  unimaginable.  So  we  manage  not  to  see  the 
pain,  although  we  know  it  to  be  there.  How  could  we  continue  as  we  do  if  we  did  not 
protect  ourselves  by  willful  blindness,  by  a  kind  of  radical  dissociation  from  the  pain 
around  us? 


VIL  Law  and  the  Scope  of  the  State 

This  now  brings  me  back  to  a  question  I  raised  at  the  outset.  If  our  notion  of 
rights  as  boundaries  helps  provide  this  blindness  and  dissociation,  will  not  abandoning 
this  metaphor  and  embracing  a  conception  of  rights  as  relationship  overwhelm  us  with 
responsibility?  As  I  noted  in  the  previous  chapter,  it  ivill  increase  our  responsibility,  but 
it  need  not  be  as  overwhelming  as  it  appears.  I  think  part  of  th6  problem  is  that  in  our 
attacliment  to  the  apparently  secure  limits  of  rights,  including  the  security  of  limited 
responsibility,  we  have  had  little  training  in  compassion.  We  know  little  about  how  to 
face  the  reality  of  suffering,  how  to  hold  it  in  our  minds  and  not  turn  away  from  it, 

without  having  it  overwhelm  us^"^^  and  how  to  make  reasonable  decisions  about  our 
responsibility  in  light  of  this  knowledge. 


(see  (Macy  1988) 

Justice  McClung's  infamous  decision  in  Ewanchuk  (1998)  (described  in  more  detail 
above,  at  footnote  92),  asserted  that,  "it  must  be  pointed  out  that  the  complainant  did 
not  present  herself  to  Ewanchuk  or  enter  his  trailer  in  a  bonnet  and  crinolines.  She  told 
Ewanchuk  that  she  was  the  mother  of  a  six-month  old  baby  and  that,  along  with  her 
boyfriend,  she  shared  an  apartment  with  another  couple.  (I  must  point  out  these  aspects 
of  the  trial  record,  but  with  no  intention  of  denigrating  her  or  lessening  the  legal 
protection  to  which  she  was  entitled)"  (at  para  4).  In  overturning  McClung's  decision, 
L'Heureux-DubCs  concurring  judgment  for  the  Supreme  Court  of  Canada  dismissed 
McClung's  bracketed  caveat,  explaining  that,  "[e]ven  though  McClung  J.A.  asserted  that 
he  had  no  intention  of  denigrating  the  complainant,  one  might  wonder  why  he  felt 
necessary  to  point  out  these  aspects  of  the  trial  record....  These  comments  made  by  an 
appellate  judge  help  reinforce  the  myth  that  under  such  circumstances,  either  the 
complainant  is  less  worthy  of  belief,  she  invited  the  sexual  assault,  or  her  sexual 
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I  think  habits  of  relational  thinking,  in  the  realm  of  rights  as  in  others,  would 
foster  both  compassion  and  intelligent  responsibility..  Seeing  ourselves  in  relation  to 
others  would  not  generate  inflated  and  overwhelming  ideas  about  the  scope  of  our 
responsibility  to  cure  all  evils.  It  could  be  the  basis  for  a  more  reasonable  judgment 
about  the  limits  of  our  power  as  individuals  as  well  as  the  desirable  forms  of  power  we 
exercise  collectively. 

Perhaps  the  most  important  point,  however,  is  that  the  fear  that  relational 
responsibility  will  lead  to  the  unconstrained  power  of  the  state  rests  on  a 
misunderstanding  about  the  role  of  law.  In  many,  perhaps  most,  cases  the  relational 
approach  leads  not  to  an  expansion  of  the  scope  of  the  state,  but  simply  to  a  change  in 
the  way  existing  state  power  is  exercised.  In  the  case  of  the  change  to  the  Canadian  law 
of  sexual  assault,  the  old  law  shaped  relations  of  power  and  responsibility  between  men 
and  women  by  insulating  men  from  legal  accountability  for  violence.  The  new  law 
created  legal  responsibility  to  ascertain  consent.  The  scope  or  ambit  of  the  law  in  terms 
of  the  kinds  of  actions  it  governed,  the  kinds  of  relationships  it  shaped  did  not  change. 
But  its  effect  did. 

When  the  law  (together  with  social  norms)  has  for  a  long  time  provided  an 
impunity  for  harms  done  by  members  of  one  group  to  another,  and  then  changes  in  the 
law  remove  that  impunity,  it  often  seems  as  though  the  scope  of  the  state  has  increased. 
This  is  especially  so  when  the  social  norms  that  backed  the  impunity  have  not  fully 
changed.  In  the  case  of  the  sexual  assault  law,  hresponsible  behaviour  that  caused 
violent  and  traumatic  harm  had  been  legally  excused:  if  a  man  got  so  drunk  that  he 
couldn't  tell  whether  a  woman  consented,  he  also  couldn't  form  the  intention  to  rape 
that  was  a  necessary  component  of  the  crime.  It  became  the  woman's  responsibility  to 
stay  out  of  harm's  way,  even  if  (especially  if)  the  drinking  took  place  in  her  own  home. 
As  I  noted  earlier,  if  a  woman  consensually  engaged  in  sexual  activity  and  then  did  not 
want  to  have  intercourse,  a  man  could  take  her  "no"  for  a  "yes"  and  argue  that  "she 
must  have  wanted  it"  if  she  had  agreed  to  the  initial  sexual  activity.  In  this  latter  case, 
especially,  I  think  there  is  no  clear  consensus  on  social  norms  that  "no  means  no"  and 
that  a  woman's  consent  to  some  sexual  activity  is  not  an  open-ended  invitation  to 

whatever  the  man  wants. 


experience  signals  probable  consent  to  further  sexual  activity.  Based  on  those  attributed 
assumptions,  the  implication  is  that  if  the  complainant  articulates  her  lack  of  consent  by 
saying  "no,"  she  really  does  not  mean  it  and  even  if  she  does,  her  refusal  cannot  be 
taken  as  seriously  as  if  she  were  a  girl  of  'good'  moral  character"  {Ewanchuk,  1999  at 
para  89). 
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One  could  see  the  disjuncture  with  social  norms  particularly  clearly  in  the 
outrage  expressed  over  the  provisions  with  respect  to  drunkenness.  Critics  pointed  to 
the  alleged  inconsistency  between  holding  a  man  responsible  for  sexual  assault  despite 
being  too  drunk  to  form  the  traditional  ''intent"  and  the  new  law's  provision  that 
having  intercourse  with  a  woman  too  drunk  to  consent  cannot  be  considered 
consensual.  (Again,  this  is  a  claim  of  a  failure  of  neutrality.)  Similarly,  I  think  there  is  no 
clear  social  consensus  on  the  imposition  of  responsibility  for  men  to  take  "reasonable 
steps"  to  ascertain  consent.  One  can  get  a  sense  of  social  attitudes  towards  such 
responsibility  in  the  context  of  university  "codes  of  conduct"  and  residence  training 
about  sexual  responsibility.  For  example,  in  the  1980s  (?)  Oberlin  College  imposed  a 
code  of  conduct  that  tried  to  capture  the  idea  that  a  woman  can  withdraw  her  consent  at 
any  time  during  sexual  activity.  It  was  met  with  a  series  of  lampoons  across  the  country, 
suggesting,  for  example,  that  men  needed  written  consent  for  the  next  kiss,  the  next 
touch. 


The  emphasis  in  the  objections  both  to  the  changes  to  the  law  and  the  code  of 
conduct  was  on  the  unreasonable  demands  made  on  men  (by  the  state  or  the 
university).  But,  in  fact,  these  changes  require  new  forms  of  responsibility  for  both  men 
and  women.  Men  have  the  obvious  responsibility  to  ascertain  consent.  (Obvious,  that 
is,  in  the  law  or  rules.  My  point,  of  course,  is  that  prior  to  these  legal  and  institutional 
interventions,  what  should  have  been  obvious  was  not.)  But  women  also  now  bear  the 
responsibility  for  acknowledging  and  communicating  their  sexual  desires;  if  no  means 
no,  then  women  will  have  to  say  yes,  and  even  articulate  what  they  want.  The  deep 
social  myth  that  sex  is  something  that  men  want  and  women  provide  is  (partially) 
challenged  under  these  rules.  Both  men  and  women  have  to  take  up  new 
responsibilities  as  they  learn  to  relate  to  each  other  with  the  kind  of  mutual  respect 
befitting  equals. 

The  new  rules  require  a  new  way  of  understanding  what  it  means  to  be  a  man  or 
a  woman  in  relation  to  sexuality.  Transformation  of  gender  roles  is  a  deep  kind  of 
ti'ansformation  that  is  almost  certain  to  be  difficult,  complex,  and  probably  slower  than 
equality  advocates  would  wish.  Some  years  ago,  a  law  student  who  ran  orientation 
sessions  for  first  year  dorm  residents  at  the  University  of  Toronto  reported  that  during 
sessions  on  sexual  harassment  and  consensual  sex,  the  male  students  expressed  anxiety 
about  how  they  could  tell  what  was  permissible,  a  sense  that  the  ground  rules  were 
shifting  beneath  them.  The  women  seemed  less  conscious  of,  or  less  vocal  about,  the 
new  responsibilities  they  were  facing  as  part  of  their  greater  security  and  equality. 
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It  is  not  surprising  that  in  the  face  of  shifting  roles  and  responsibilities  in 
something  as  emotionally  loaded  as  sex,  men  feel  resentment  toward  an  unwanted 
intrusion  into  a  private  domain.  This  sense  of  intrusion  can  then  take  the  form  of 
complaints  about  the  university  or  the  state  as  "Big  Brother,"  or  the  more  formal 
objection  to  the  increased  role  of  the  state.  But  my  point  here  is  that  the  Canadian 
amendments  to  the  Criminal  Code  do  not  involve  the  state  stepping  in  where  it  was 
previously  absent.  The  law  participated  in  constructing  the  responsibilities  and 
expectations  of  men  and  women  with  respect  to  their  sexual  relations.  To  repeat,  it  did 
so  in  ways  that  provided  men  with  impunity  for  sexual  assault  — and  when  long 
standing  impunity  is  removed,  it  looks  like  the  state  is  stepping  in.  But  it  was  the  law 
that  gave  force  to  that  impunity.  (Of  course,  the  impunity  is  itself  a  non-neutral 
exception  to  the  legal  and  social  norms  against  assault.)  And  when  it  (finally)  becomes 
clear  that  the  impunity  is  inconsistent  with  equality,  the  law  must  change  to  impose  the 
kind  of  mutual  responsibility  consistent  with  "equal  concern  and  respect,"  to  quote  a 

leading  liberal  theorist.^'^^  There  is  not  more  law,  there  is  different  law. 

When,  however,  the  law  faces  resistance  rather  than  reinforcement  from  social 
norms,  its  presence  may  be  more  obvious,  more  keenly  felt.  It  is  also  true  that  the 
enforcement  of  the  old  social  norms  of  sexuality  was  done  more  by  private  violence  (for 
which  there  was  legal  impunity  from  the  state),  while  the  newer,  not  fully  accepted 
norms  are  enforced  more  directly  by  the  state.  We  can  see,  then,  how  the  false  belief 
might  arise  that  the  scope  of  the  state  has  increased. 

The  comparison  with  Cover's  argument  is  again  interesting.  In  the  American 
South,  the  private  violence  that  sustained  Apartheid  was  left  uncontrolled  by  the  state, 
but  it  was  not  officially  sanctioned  by  the  law.  Lynching  was  never  legal,  even  though 
segregation  was.  But  neither  was  lynching  ordinarily  prosecuted.  In  the  case  of 
violence  against  women,  the  immunity  for  irresponsible  violence  (whether  through 
drunkenness  or  failure  to  ascertain  consent)  came  directly  from  the  law.  What  would 
now  constitute  rape  —  and  would  have  been  experienced  by  the  woman  as  rape  —  was 
legally  sanctioned  behavior. 

In  the  United  States,  the  judicial  enforcement  of  racial  equality  ultimately 
challenged  the  "private"  discrimination  and  private  violence.  (The  challenge  to  private 
violence  continues  to  tliis  day,  as  prosecutions  for  decades  old  racially  motivated  crimes 

still  go  forward.14^)  Similarly,  in  the  case  of  sexual  assault,  the  change  in  the  law 


^47  (Dworkin  1977:  273) 

149  I  do  not  mean  to  suggest  that  American  state  power  is  consistently  marshalled  to 
provide  Blacks  with  equal  protection  against  violence.  For  example,  there  continue  to 
be  various  forms  of  de  facto  tolerance  of  Black's  violence  against  each  other. 


286 


Page  45  of  55 


reverses  the  impunity  and  authorizes  the  state  to  protect  women  from  "private" 

violence. In  both  cases  when  the  state's  collusion  with  private  violence  is  removed 
(or  at  least  shifted),  there  is  a  shift  in  power  between  the  relevant  groups  that  moves 
toward  equality.  Tire  change  in  the  law  allows  Blacks  in  the  American  South  and 
women  in  Canada  not  to  make  it  their  primary  responsibility  to  stay  out  of  harm's  way 
by  controlling  their  own  behaviour  —  whether  by  stepping  aside  when  white  people 
walk  down  the  street  or  trying  to  be  on  guard  against  the  predatory  behavior  of  men 
they  socialize  with. 

(The  ongoing  incursions  on  women's  freedom  and  equality  —  their  need  to  stay 
indoors  or  be  accompanied  after  dark  — is  not  affected  by  the  change  in  the  law  since 
those  protective  behaviours  are  designed  to  avoid  stranger  rape,  not  the  "acquaintance 
rape"  targeted  in  the  amendments  to  the  Criminal  Code.  Ironically,  it  is  the  men 
providing  the  needed  accompaniment  who  are  actually  most  likely  to  be  the  threat.) 

Of  course,  the  change  in  the  law  cannot  single-handedly  change  deeply 
entrenched  social  relations.  New  forms  of  predation— like  spiking  women's  drinks 
with  knock  out  drugs  — continue  to  generate  advice  to  women  about  how  to  be  on 
guard.  But  at  least  there  is  no  ambiguity  about  the  legality  of  this  behaviour  or  of  the 
non-consensual  sex  following  it. 

In  sum  then,  the  change  in  the  law  has  the  potential  to  change  important 
dimensions  of  the  relations  between  men  and  women  — even  if  it  cannot  wipe  out  all 
fears  and  threats  of  violence.  It  creates  new  relations  of  responsibility  between  men  and 
women.  It  commands  that  men  offer  women  a  respectful  attention  to  their  wishes 
about  sexual  contact,  and  it  requires  women  to  be  more  forthright  about  their  sexual 
desires.  It  is  no  longer  women's  primary  responsibility  to  stay  out  of  harms  way  —  by 
constraining  her  dress  or  her  ability  to  invite  a  man  to  her  home,  or  avoiding  sexual 
activity  out  of  fear  that  it  will  be  interpreted  as  a  blank  check  for  men's  desires.  Women 
can  enjoy  a  greater  freedom  to  act  (closer  to  men's  scope  of  freedom),  and  can  command 
greater  respect  for  the  autonomy  of  their  choices.  The  change  in  the  law  moved  the 
relation  between  men  and  women  closer  to  mutually  respectful  equality.  This 
transformation  takes  place  not  by  expanding  the  scope  of  the  state,  but  by  changing  the 
way  the  previous  law  of  sexual  assault  had  worked  against  the  equal  protection  of 
women. 

Finally,  1  should  note  that  the  relation  between  law  and  social  change  is,  of 
course,  not  unidirectional.  I  have  been  focusing  on  the  potential  for  the  change  in  law 
to  change  the  way  law  structures  social  relations.  But  this  change  in  the  law  itself  came 


150  xhe  issue  of  state  protection  against  "private"  violence  is  also  central  to  the  issue  of 
"domestic  violence."  See  Reva  Siegel's  "Rule  of  Love,"  discussed  above  in  footnote  67 
(Siegel  1996). 


287 


Page  46  of  55 


about  because  of  changes  in  women's  effective  political  power  and  in  the  growing 
acceptance  of  feminist  arguments  about  violence  against  women.  This  change  came 
from  the  legislature,  in  response  to  a  judicial  decision  that  provoked  wide  spread 

outrage^^l.  Kim  Campbell,  then  minister  of  justice,  set  up  a  nation-wide  series  of 
consultations  with  women's  groups  involved  in  issues  of  violence  to  provide  guidance 

for  legislative  change^^-.  This  law  could  not  have  come  into  being  had  there  not 
already  been  significant  changes  in  beliefs  and  norms  about  gender  and  violence.  But 


In  R.  V.  Seaboycr;  R.  v.  Gnyme,  1991,  two  defendants  charged  with  sexual  assault 
launched  a  constitutional  challenge  against  provisions  of  the  Criminal  Code  of  Canada 
(known  popularly  as  'rape  shield  laws'  that  restricted  the  admissibility  of  evidence 
regarding  the  complainants'  past  sexual  history  (Criminal  Code  of  Canada,  s.  276)  or 
reputation  (Criminal  Code  of  Canada,  s.  277).  In  7-2  decision  (with  only  Justices 
L'Heureux-Dube  and  Gonthier  dissenting),  the  majority  found  s.276  (regarding  past 
sexual  history)  did  violate  the  defendants'  rights  to  "full  answer  and  defense"  under  ss. 
7  and  11(d)  of  the  Charter  and  struck  the  legislation.  Many  feminists  and  other  equality¬ 
seeking  groups  viewed  this  decision  as  a  perversion  of  the  Charter's  promise,  seeing  it 
either  as  part  of  a  new  "trend  of  disturbing  significance  [that]  men  began  to  use  the 
Charter. .  .to  protest  against  the  few  protections  women  enjoyed  in  law"  (Razack  2002: 
323),  or  as  a  continuation  of  the  Court's  "historical  undermining  of  women's  equality 
rights"  (Del  Bove  and  Stermac  2002: 120).  As  Martha  Shaffer  presciently  reflected 
shortly  after  this  decision  was  rendered,  Seaboyer  may  in  fact  have  been  "a  blessing  in 
disguise,"  by  putting  "the  ball... in  parliament's  court,"  thus  allowing  feminists  to 
weigh  in  on  the  drafting  of  the  more  robust  provision  that  came  to  replace  s.276  (see 
below,  footnote  112)  (Shaffer  1992:  211). 

152  These  consultations  were  originally  limited  to  a  small  number  of  elite  organizations: 
the  Women's  Legal  Education  and  Action  Fund  (LEAF),  the  National  Association  of 
Women  and  the  Law  (NQSL,  the  National  Action  Committee  on  the  Status  of  Women 
(NAC),  and  the  Canadan  Bar  Association.  These  organizations  responded  to  the 
Minister's  subsequent  indication  that  she  would  pursue  only  minor  amendments  by 
exerting  pressure  on  Campbell  to  "slow  down  and  expand  the  consultation  process" 
(McIntyre  2002:  75).  The  ensuing  series  of  consultations  with  front-line  workers  and 
women's  groups  across  the  country  was  "one  of  the  relatively  rare  cases  during  the 
Conservative  regime  that  the  consultations  were  open  and  constructive  and,  as  the 
litigation  director  of  LEAF  stated,  'it  is  clear  that  Justice  Miniter  Campbell  listened  to 
the  input  from  women's  organizations'"  (Phillips  2002:  385).  The  resultant  legislation 
not  oidy  filled  the  gaps  left  by  the  Seaboyer,  but  also  provided  for  procedural  protections 
for  victims  (including  publication  bans  on  admissibility  hearings),  the  code's  first 
definition  of  consent,  and  the  controversial  requirement  that  the  defense  of  mistaken 
belief  in  consent  be  based  on  the  defendant  having  taken  'reasonable  steps'  to  ascertain 
consent.  For  a  more  fulsome  discussion  of  these  changes,  see  (Weiser  1993:  217-22). 
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the  new  law  can,  in  turn,  foster  and  reinforce  change— and  it  can  face  resistance  because 
the  relevant  norms  and  beliefs  are  in  flux  and  still  vary  greatly  across  the  population. 


VIII.  Limits  and  Potential  of  Relational  Transformation  Through  Law:  Further 
Reflections  on  the  Canadian  Law  of  Sexual  Assault 

As  I  said  at  the  outset,  neither  changing  the  law  nor  adopting  a  relational 
approach  to  rights  can,  by  themselves,  stop  violence  against  women.  The  change  in  the 
Canadian  law  will  not  stop  men's  anger  at  women,  it  will  not  stop  a  wide  spread 
cultural  propensity  to  make  women  the  target  of  rage  and  frustration  (generated,  for 

example,  by  workplace  humiliations  or  the  inability  to  find  work^^S)^  ft  will  not  stop 
the  projection  of  evil  onto  women  and  their  sexuality  nor  the  sense  that  violence  is 
justified  as  a  means  of  controlling  their  dangerous  sexuality.  1  believe  all  these  patterns 
must  chairge  in  order  to  end  systemic  violence  against  women,  whether  sexual  assault 
by  a  stranger  or  an  acquaintance,  or  the  common  practice  of  men  beating  their  intimate 
partners. 

Nevertheless,  the  Canadian  law  of  sexual  assault  does  challenge  a  set  of  beliefs 
that  are  part  of  these  deep  patterns.  The  idea  that  women  welcome  a  show  of  force  in 
sex,  that  not  just  power,  but  coercion,  is  a  turn  on  can  no  longer  be  safely  presumed 
(actual  consent  not  assumption  is  necessary).  Similarly,  it  is  no  longer  safe  for  men  to 
act  on  the  idea  that  women  are  temptresses  who  cannot  expect  men  to  control 
themselves  if  they  have  been  'Ted  on."  Women  who  dress  "provocatively"  and  do  not 

stay  out  of  harms  way  are  no  longer  fair  game  for  assault.^^^  Men  must  thus  relate  to 


One  statistical  study  concluded  that  unwillingly  unemployed  men  are  nearly  50% 
more  likely  to  be  violent  against  their  female  partners.  In  examining  the  relationship 
between  violence,  and  occupational  gender  roles,  the  study  concluded  that  in  the  three 
cases  of  "men  in  female-dominated  occupations,  unwillingly  unemployed  men,  and 
men  earning  disproportionately  small  percentage  of  the  couple's  income,  compensatory 
violence  may  be  used  to  protect  men's  gendered  identities"  (Melzer  2002:  830). 

See  footnote  104  for  a  discussion  of  one  Alberta  Court  of  Appeal  decision  that 
maintained,  "it  must  be  pointed  out  that  the  complainant  did  not  present  herself  to  [the 
defendant]  or  enter  his  trailer  in  a  boimet  and  crinolines"  (Ewanchuk,  1998,  at  para  4). 
The  provocative  dress  for  which  the  complainant  was  implicitly  criticized  here 
consisted  of  shorts  and  a  t-shirt.  (This  is  also  what  the  defendant  wore,  although  the 
court  did  not  seem  to  see  this  as  undermining  his  credibility.)  Although  the 
complainant  was  never  undressed  throughout  the  events  in  question,  the  trial  court 
judge  also  felt  it  necessary  to  explain  (and  the  Appellate  Court  felt  it  necessary  to 
repeat)  that  "[ujnderneath  her  shorts  and  T-shirt  [the  complainant]  wore  a  brassiere  and 
panties"  (Ewanchuk,  1998,  at  para  2). 
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women  differently  in  a  variety  of  ways.  Powerful  images  of  the  nature  of  sexuality  and 
men's  and  women's  roles  with  respect  to  sex  are  challenged,  and  men  who  ignore  that 
challenge  risk  being  held  accountable  for  violence  they  used  to  get  away  with. 
Modifying  their  behaviour  may  cause  stress  and  resentment,  but  is  also  likely, 
gradually,  to  yield  a  change  in  everyone's  understanding  of  men,  women,  and 
sexuality. 

A  relational  approach  also  helps  us  see  why  the  change  in  the  Canadian  law  of 
sexual  assault  was  justified  despite  the  incursion  on  long-standing  rights  of  the  accused 
not  to  be  convicted  unless  subjective  intent  to  commit  the  crime  was  proven.  Tliis 
matters  a  great  deal  because  of  the  point  I  noted  above:  in  the  case  of  sexual  assault,  as 
in  so  many  areas,  it  did  not  turn  out  to  be  possible  to  promote  equality  without 
changing  the  existing  rights  of  the  dominant  group  (since  virtually  all  of  the  accused  in 

sexual  assault  cases  are  men).^^^  jj-^0  conventional  liberal  aspiration  to  achieve 
equality  by  taking  existing  rights  and  finally  applying  them  equally  to  all  is  only 
possible  if  "rights"  are  understood  in  the  most  general  terms  of  rights  to  the  big  values 
such  as  freedom,  autonomy,  equality,  dignity  or  security.  These  broad  rights  can  and 
should  be  made  to  apply  equally  to  all.  But  to  do  so  will  very  often  involve  removing 
particular  existing  legal  rights  and  immunities,  imposing  new  obligations,  and  creating 
new  legal  entitlements  for  those  who  have  been  disentitled.  Existing  rights  and 
immunities,  as  I  discussed  in  Ch.  3,  "Rights  and  the  Fully  Human  Self,"  too  often  have 
systemic  advantage  and  disadvantage  built  into  them.  The  Canadian  law  of  sexual 
assault  gives  us  a  good  example  of  why  simply  extending  existing  legal  rights  will  not 
be  sufficient  to  achieve  equality.  The  dismantle  law's  role  in  sustaining  men's  power 
and  advantage  over  women,  some  of  men's  traditional  rights  and  immunities  had  to  be 
taken  away.  This  does  not  mean  that  the  law  is  being  used  to  harm  or  disadvantage 
individual  men  accused  of  sexual  assault  in  order  to  redress  the  historic  disadvantage  of 


^55  I  think  it  is  fair  to  use  this  generalization  of  men  as  the  dominant  group  in  this 
context  despite  the  reality  that  racialized  men  can  be  subordinate  not  only  to  "white" 
men,  but  to  "white"  women.  Unfortunately,  whenever  one  uses  the  criminal  justice 
system,  the  problem  of  systemic  racism  arises  There  is  some  evidence  that  judges  are 
less  willing  to  protect  Black  women  against  acquaintance  rape  by  Black  men.  1  also  had 
a  concern  that  judges  might  credit  claims  of  acquaintance  rape  more  readily  when  the 
victim  is  white  aird  the  accused  is  Black.  But  at  least  one  American  studies  suggests 
that  concern  is  not  valid:  (Spohn  and  Spears,! 996:  665)  concluded  that  when  Whites  are 
victims,  the  victim/ offender  relationsliip  has  no  impact  on  outcome  measures, 
regardless  of  the  racial  status  of  the  perpetrator.  On  the  other  hand,  in  cases  involving 
Black  victims,  the  relationship  is  important  in  the  expected  direction.  That  is.  Blacks 
charged  with  assaulting  Black  acquaintances  were  significantly  more  likely  to  have  their 
charges  dismissed  and  were  less  likely  to  be  incarcerated,  and  received  shorter  terms 
than  Blacks  charged  with  assaulting  Black  strangers. 
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women.  It  means  that  those  traditional  rights  and  immunities  are  now  understood  to 
be  inconsistent  with  basic  liberal  commitments  to  the  equal  protection  of  the  law. 

It  is  important  to  emphasize  here  that  while  particular  legal  rights  and 
immunities  may  need  to  be  changed  in  order  to  advance  equality  (or  security  of  the 
person,  or  free  speech,  etc.),  there  is  no  reason  to  believe  that  a  relational  approach 
would  cast  doubt  upon  the  value  of  any  of  basic  rights  outlined  in  the  Charter  or  most 
other  western  constitutions.  As  we  will  see  in  more  detail  in  the  next  chapter,  all 
constitutional  rights  (indeed  all  rights)  require  interpretation  and  a  relational  approach 
will  support  some  interpretations  over  others.  For  example,  interpretations  of  equality 
provisions  that  recognize  and  attempt  to  redress  systemic  disadvantage  lend 
themselves  to,  and  will  be  supported  by,  relational  analysis.  Interpretations  that  focus 
on  intent  to  discriminate  will  receive  less  favorable  analysis  from  a  relational  approach. 
Again,  as  we  will  see  shortly,  a  relational  approach  offers  reasons  for  not  treating 
property  as  a  constitutional  right  (as  the  Charter  does  not,  but  most  other  constitutions 
do).  But  it  is  hard  to  imagine  that  the  big  broad  rights  such  as  freedom  of  speech,  press, 
and  conscience,  freedom  of  assembly  and  movement,  due  process  or  fundamental 
justice,  liberty  or  security  of  the  person  could  be  shown  to  foster  relationships  that 
undermine  the  core  values  of  society.  Particular  interpretations  will,  of  course,  be 
contested  and  particular  notions  of  rights— such  as  the  right  of  an  accused  never  to  be 
convicted  without  proof  of  subjective  intent— will  change.  In  the  inevitable  cases  where 
rights  conflict,  a  relational  analysis  can  be  expected  to  yield  outcomes  different  from  an 
individualistic,  boundary  focused  approach.  Each  side  may  think  that  the  other's 
interpretation  undermines  a  core  right— as  happens  in  a  wide  variety  of  conflicting 
interpretations.  Nevertheless,  there  is  nothing  in  the  relational  approach  that  threatens 
basic  rights.  My  claim  is  that  the  inevitable  challenges  of  definition,  interpretation  and 
debate  about  the  meaning  of  those  rights  will  be  best  facilitated  by  relational  analysis. 


IX.  Conclusion 

Judith  Shklar's  liberalism  of  fear  provides  a  powerful  indictment  of  the  liberal 
state  she  seeks  to  defend.  She  offers  some  of  the  most  effective  language  I  have  seen  to 
describe  the  horror  of  the  failure  to  protect  women  and  children  from  pervasive  fear. 
One  of  Shklar's  central  purposes  was  to  limit  the  power  of  the  state,  because  the  state  is 
the  most  dreaded  source  of  fear  and  cruelty;  '"systematic  fear  is  the  condition  that 
makes  freedom  impossible,  and  it  is  aroused  by  the  expectation  of  institutionalized 

cruelty  as  by  nothing  else."^^^  My  approach  to  systemic  fear  appears  to  cut  agaiirst  this 
purpose  in  the  sense  that  it  asks  us  to  expand  our  conception  of  the  appropriate  tasks  of 
the  liberal  state  to  include  the  transformation  of  the  relation  between  men  and  women. 


156 


(Shklar  1989:  29) 
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But,  in  fact,  the  relational  approach  reveals  that  the  issue  is  not  the  expansion  of  the 
scope  of  the  state,  but  the  expansion  of  our  understanding  of  what  that  scope  is. 

My  relational  analysis  reveals  law's  complicity  in  subjecting  women  to 
"systematic  fear,"  the  condition  that  Shklar  rightly  says  is  incompatible  with  freedom. 
The  cruelty  of  private  sexual  violence  is  not  institutionalized,  but  much  of  the  male 
impunity  for  that  violence  is.  The  change  to  the  Canadian  law  of  sexual  assault  shows 
how  law  structures  —  and  can  restructure  —  patterns  of  relationship  that  are  inconsistent 
with  basic  liberal  values  of  equality  and  security  from  fear.  The  relational  approach 
does  require  a  rethinking  of  the  categories  of  public  and  private;  it  does  acknowledge 
that  existing  rights  and  impunities  needed  to  be  withdrawn;  it  does  raise  the  wider 
challenge  of  how  to  articulate  the  legitimate  scope  of  the  state  if  the  categories  of  pubic 
and  private  cannot  be  used  in  traditional  ways  to  demarcate  that  boundary.  But  the 
amendments  to  the  law  did  not  expand  the  scope  of  the  state,  nor  will  many  demands 
to  change  the  way  existing  law  structures  relations  of  inequality  or  insecurity.  In  some 
instances,  a  relational  analysis  of  the  many  dimensions  of  society  that  foster  such 
inequality  and  insecurity  might  lead  not  only  to  a  greater  awareness  of  law's 
complicity,  but  to  an  inclination  to  actually  expand  the  reach  of  the  law.  (Some  of  the 
laws  and  regulations  regarding  sexual  harassment  might  count  as  such  expansion. 
Although,  again,  much  of  sexual  harassment  is  a  matter  of  impunity  for  already 
regulated  actions  such  as  assault  [non-consensual  touching]  and  abuse  of  authority.) 

But  the  case  of  Canada's  sexual  assault  amendments  offers  a  concrete  example  of 
Shklar's  insights  into  the  centrality  of  fear,  which  reveals  the  limitations  of  the 
ti'aditional  liberal  approach  and  the  advantages  of  a  relational  one. 

The  liberal  state  has  systematically  failed  to  provide  its  most  basic  protection  to 
women  and  children,  and  the  nature  and  harm  of  that  failure  is  best  captured  in 
relational  rather  than  boundary  terms.  Men  routinely  do  violence  to  women  and 
children  in  part  because  the  law  and  social  norms  have  permitted  them  to  do  so  with 
impunity.  In  addition,  men  do  violence  to  women  because  the  construction  of  gender 
itself  has  built  into  it  a  superiority  and  dominance  of  men  over  women,  and  a  picture  of 
sexuality  that  entails  a  deep  asymnretry  between  men  and  women.  One  might  even  say 
that  the  very  construction  of  sex  as  something  men  want/ need  and  women  can 
witlvhold  or  provide,  supports  the  relation  of  domination:  men  must  have  the  power  to 
extract  the  sex  they  want~or  they  risk  becoming  subordinate  supplicants.  The  law  has 
helped  sustain  this  ugly,  dangerous,  and  inherently  unequal  pattern  of  relationships. 
Changes  in  the  law  are  generated  by  changes  in  social  norms  and  are,  in  turn,  able  to 
advance  these  changes  in  the  direction  of  law's  core  value  of  equality. 


In  reflecting  on  the  unease  that  might  be  generated  by  my  relational  project  of 
transformation,  it  is  important  to  remember  that  I  began  my  argument  not  with 
contested  claims  about  equality  and  dignity,  but  with  the  uncontested,  minimal 
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objective  of  the  liberal  state  to  protect  its  members  from  violence.  If  I  have  persuaded 
you  of  the  liberal  state's  failure  on  these  terms,  and  the  need  to  go  beyond  an  approach 
of  trying  to  "stop  men"  from  committing  violence,  then  I  hope  the  relational  approach 
emerges  as  plausible.  It  is  not  likely  that  the  state  would  wield  more  power,  control 
more  dimensions  of  people's  lives  if  we  were  to  focus  our  attention  on  the  way  the  law 
and  the  state's  delegated  power  (economic  as  well  as  familial)  currently  structures 
relationships  not  only  to  the  terrible  detriment  of  women,  but  in  ways  inconsistent  with 
liberalism's  basic  goal.  It  is  clear  that  we  would  need  to  think  in  new  and  challenging 
ways  —  but  these  challenges  are  what  we  need  to  take  on  the  violence  that  is  so  deeply 
rooted  in  society.  The  disturbing  dimensions  to  the  relational  approach—  such  as  the 
umierving  scope  of  the  task  and  of  collective  responsibility  and  the  renegotiation  of 
public/ private  relations— are  what  makes  it  suitable  for  addressing  the  dramatic  failure 
of  the  liberal  state  to  protect  two-thirds  of  its  members  from  systematic  fear.  The 
relational  approach  does  not  offer  pat  answers,  but  a  framework  to  analyze  the  problem 
in  ways  that  can  facilitate  the  necessary  change  so  urgently  required. 
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9.  RESTRUCTURING  RELATIONS 


This  chapter  is  designed  to  offer  further  examples  of  how  it  is  necessary  to 
restructure  relations  to  advance  core  values  and  how  law  and  rights  are  a  key 
part  of  that  restructuring.  Equally  important,  the  chapter  addresses  some  of  the 
anxieties  I  expect  my  relational  approach  to  raise.  The  first  of  these,  which  I  have 
touched  on  in  the  Violence  chapter,  is  the  concern  that  any  legal  project  that  sets 
out  to  reconstruct  social  relations  will  be  unacceptably  intrusive  and  involve  a 
dangerous  expansion  of  the  scope  of  the  state.  The  second  is  the  question  of 
whether  relational  rights  can  '"work."  This  question,  which,  again,  I  have  already 
touched  on,  takes  many  forms.  In  the  main  section  of  this  chapter  I  take  up  the 
question  of  whether  there  is  an  intrinsic  contingency  and  complexity  to  this 
approach  that  would  undermine  the  rhetorical  efficacy  of  rights  claims.  The 
other  basic  challenge  to  "workability"  is  whether  the  approach  involves  too 
much  uncertainty  and  contestation. 

I  say  that  rights  debates  should  engage  the  following  questions:  what  are 
the  core  values  at  stake?  what  relations  will  foster  those  values?  what  forms  of 
rights  will  structure  relations  in  the  desirable  way?  But  the  values  at  stake  are 
likely  to  be  deeply  contested,  and  judgments  about  the  relations  and  rights  that 
will  foster  them  will  not  only  be  contested,  but  inlierently  uncertain,  sometimes 
even  speculative.  In  this  chapter  I  use  a  set  of  conflicting  arguments  about 
violence,  gender  and  sexuality  to  highlight  these  (and  other)  challenges,  and  to 
show  how  1  think  my  version  of  a  relational  approach  can  meet  them. 

Tills  chapter  also  serves  to  further  clarify  some  possible 
misunderstandings.  For  example,  the  issue  of  intimate  partner  violence  shows 
clearly  that  by  a  relational  approach  I  do  not  mean  exclusively  personal  relations. 
The  problem  of  violent  personal  relationships  can  only  be  understood  and 
addressed  when  these  relationships  are  understood  as  part  of  a  larger  pattern  of 
social  and  economic  relationships.  My  approach  calls  for  a  systemic  relational 
analysis  and  an  inquiry  into  how  law  shapes  structures  of  relationships.  My 
engagement  with  Ann  Jones's  discussion  of  women's  right  to  personal  security 
also  shows  that  by  a  relational  approach  to  rights  I  do  not  mean  the  one's  rights 
should  be  contingent  on  one's  relationships.  The  fact  that  rights  structure 
relationsliips  does  not  mean  that  existing  relatioi^hips  should  determine  rights. 
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I.  Intimate  Partner  Violence:  The  Nature  of  Relational  Analysis 

I  begin  with  a  discussion  of  intimate  partner  violence  as  an  example  of  a 
problem  that  cannot  be  solved  without  a  restructuring  of  relations.  This 
problem  is  particularly  challenging  because  it  involves  so  many  state  and  non¬ 
state  relations,  because  those  relations  in  turn  are  shaped  by  deeply  held, 
sometimes  unconscious  beliefs,  needs,  and  desires,  and  because  this  problem 
brings  home  especially  acutely  the  recognition  that  restructuring  gender 
relations  involves  the  inherently  '"tricky,  risky"*  and  fiercely  contested  problem 
of  transforming  sexuality.  These  issues  help  us  see  the  complex  interplay  among 
ideas,  state  and  non-state  practices,  and  the  structures  of  relations  that  enable  or 
undermine  core  values  like  bodily  security.  The  invocation  of  legal  rights  works 
at  all  these  levels;  when  rights  are  claimed,  people's  beliefs  about  who  is  entitled 
to  what  can  shift;  the  way  rights  are  implemented  institutionally  shapes  both 
people's  relation  with  the  state  and  their  relations  (of,  say,  power  and  trust)  with 
each  other.  I  intend  the  discussion  below  to  offer  further  evidence  that 
judgments  about  invoking  and  implementing  rights  are  best  made  through  a 
relational  analysis  —  even  when  that  analysis  highlights  the  conflicts  and 
uncertainties  inlierent  in  the  judgements 

/ 

I  begin  this  section  with  my  own  affective  response  to  reading  about 
women  who  are  routinely  assaulted  by  the  men  with  whom  they  are  in  intimate 
relations.  I  then  turn  to  Ann  Jones,  Next  Time  She'll  Be  Dead:  Battering  and  How  to 
Stop  It}  Jones  offers  a  combination  of  what  I  see  as  a  compelling  example  of  a 
relational  analysis  of  the  causes  and  cures  for  battering,  together  with  a  repeated 
invocation  of  women's  absolute  right  to  bodily  security  as  the  key  to  the 
necessary  transformation.  I  use  this  absolute  language  to  ask  whether  it  is  a  tacit 
challenge  to  my  relational  approach  to  rights  —  allowing  me  to  take  up  the 
question  of  whether  a  relational  approach  to  rights  makes  rights  more  contingent 
and  less  effective  rhetorically.  Next,  I  turn  to  Sally  Merry's  article,  "Rights  Talk 
and  the  Experience  of  Law;  Implementing  Women's  Human  Rights  to  Protection 
from  Violence,"  which  offers  an  analysis  of  rights  consciousness  as  a  choice  of 
subjectivities.^  In  her  take  on  the  role  of  rights  in  ending  battering,  she  provides 
another  set  of  examples  of  how  rights  structure  relationsliips  and  the 
contestations  and  losses  involved  in  the  restructuring.  This  discussion  also 
allow^s  me  to  make  clear  that  I  do  not  see  rights  as  always  the  best  vehicle  for 
restructuring  relations.  I  conclude  this  section  with  "The  Question  of  Men,"  in 


*  Kennedy's  phase  in  (Kennedy  1992;  1390) 
^  (Jones  2000) 

^  (Merry  2003) 
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which  I  argue  for  the  need  to  symmetrically  deep  relational  analysis  of  men's 
role  in  intimate  partner  violence  against  women. 


A.  The  problem:  the  pervasiveness  of  relations  of  violence 

When  I  read  the  stories  of  women  who  have  been  terribly  injured  in  body 
and  soul,  who  have  had  their  hearts  broken"^  as  well  as  their  teeth  and  their  jaws, 

I  feel  a  terrible  sadness.  I  hear  the  urgency  with  which  scholars,  activists,  and 
front  line  workers  try  to  communicate  how  horrible  the  situation  is,  how 
common  it  is,  how  often  injured  women  cannot  find  the  help  and  protection  they 
need  to  keep  themselves  and  their  children  safe.  I  can  feel  the  pain  of  a  woman 
having  to  give  up  her  kids  ("into  care"),  because  having  left  a  dangerously 
violent  partner  she  cannot  get  the  money  to  feed  them.  And  I  also  feel  —  or 
imagine  —  the  safe  remove  of  my  life  from  theirs.  I  can  choose  not  to  read 
another  book  or  article  about  battered  women,  and  then,  after  a  while,  when  the 
disturbing  memories  and  thoughts  fade,  I  won't  have  to  think  about  it.  For  me, 
the  problem  can  go  away.  But  the  message  of  almost  all  the  stories,  is  that  that  is 
an  illusion. 

The  problem  is  so  pervasive  that  it  casts  a  net  of  relationships  that 
encompass  us  all.  Women  in  desperate  situations  commit  crimes  (generally  non¬ 
violent)  and  end  up  in  prison  at  vast  cost  to  society^  (as  well  as  to  themselves, 
suffering  not  only  the  deprivations  and  indignities  of  prison,  but  separation  from 
their  children).  Children  who  witness  violence  against  their  mothers  are  at  high 
risk  of  being  violent  in  their  adult  relationsliips.  Children  living  with  violence, 
or  escaping  violence  into  poverty  have  their  ability  to  succeed  in  school 
compromised.  Women  who  have  been  battered  are  more  likely  to  work  as 
prostitutes,  where  they  continue  to  be  at  risk  of  violence.  And  the  incidence  of 
violence  in  intimate  relations  is  so  high  (though  the  numbers  are  contested)  that 
most  people  will  have  friends,  relatives,  neighbours,  fellow  workers,  employees, 
students  or  members  of  their  churches  or  other  organizations  whose  lives  are 
shaped  by  this  violence.  People  we  feel  responsible  for  will  need  help;  people 
whose  contributions  we  count  on  will  be  unavailable  or  need  accommodation. 
Women  who  are  battered  not  only  miss  work,  but  their  ability  to  contribute  to 
their  capacity  is  impaired.  In  a  society  like  Canada  where  the  collective 
responsibility  for  health  care  is  assumed,  everyone  shares  in  the  costs  of  the 
physical  (and  sometimes  the  emotional)  injuries.  Even  in  the  United  States, 


^  See,  for  example,  the  range  of  accounts  canvassed  in  the  special  issue  "Ending 
Woman  Abuse,"  Canadian  Woman  Studies  25(1/2):  Winter  2006. 

(Tyagi  2006) 
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society  bears  the  cost  of  emergency  room  treatment,  as  well  as  the  indirect  costs 
of  impaired  workers,  parents,  and  neighbours. 

And  then  there  are  the  subtler  forms  of  the  costs  to  women  (and  men)  of 
the  knowledge  that  violence  against  women  is  endemic  —  whether  sexual  assault 
from  strangers,  "dates"  or  the  violence  of  battering  relationships.  Front  line 
workers  bear  the  cost  of  directly  confronting  the  harm  of  the  violence:  As  one 
worker  put  it,  "Vicarious  traumatization  is  a  lie.  The  label  pathologizes 
compassion  and  political  struggle.  It  divides  us  from  one  another.  There  is 
nothing  vicarious  about  the  traumatization  of  hearing  another  woman  tell  the 
truth  about  her  life."^  Those  who  work  in  this  area  in  other  ways  also  bear  the 
cost  of  the  daily  pain  of  thinking  about  the  harm,  the  scope,  and  seeming 
intractability  of  the  problem  as  well  as  of  the  apparent  indifference  of  most  of 

o 

society  .  The  rest  of  us  who  do  not  work  on  this  issue  bear  the  knowledge  that 
we  collectively  tolerate  a  society  with  sick  and  dangerous  patterns  of  relationship 
between  men  and  women.  That  is  a  cost  to  everyone,  whether  the  knowledge  is 
repressed  or  not. 

Finally,  the  violence  of  men  against  women  cannot  be  understood  just  as  a 
matter  of  gender  relations  or  sexuality  —  though  the  construction  of  gender  and 
sex  both  play  a  part.  Male  violence  against  their  intimate  partners  is  shaped  by 
the  wider  patterns  of  violent  inequality  —  whether  the  physical  forms  of  police 
brutality  or  failure  to  protect,^  or  the  violence  to  cliildren  that  is  routinely 
tolerated,  or  the  humiliations  of  poverty,  the  indignities  suffered  by  "welfare" 
recipients,  or  the  insult  and  deprivation  caused  by  prejudice  and 


^  (Graham  2006: 19) 

^  People  (other  than  front  line  workers  directly  working  to  assist  women 
assaulted  by  their  partners)  may  work  on  tliis  issue  in  many  ways,  including  as 
scholars,  activists,  politicians,  journalists,  police  officers,  judges,  or  teachers.  All 
may  suffer  some  version  of  the  trauma  of  confronting  violence. 

^  Consider  the  rates  of  death  by  homicide  among  young  Black  men  in  the  US  or 
the  routine  violence  of  prisons  in  which  Aboriginal  peoples  in  Canada  and 
Blacks  in  the  US  are  disproportionably  represented.  A  recent  American  Bureau 
of  Justice  Statistics  Special  Report  found  that,  although  Blacks  represented  only 
13%  of  the  American  population,  nearly  half  of  all  homicide  victims  were  Black 
(Harrell  2007: 1).  With  respect  to  prison  violence,  the  causal  relationship 
between  victimization  and  'failure  to  protect'  is  borne  out  by  studies  showing 
that  prison  overcrowding  (a  factor  entirely  within  the  states  control,  and  entirely 
beyond  the  control  of  inmates)  is  the  most  significant  determinant  of  prison 
assault  rates  (Gaes  and  McGuire  1985). 
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discrimination.  These  are  all  harms  that  can  be  experienced  as  violent  and  can 
give  rise  to  violent  rage.  Our  collective  participation  in  all  these  forms  of  violent 
relations  is  part  of  a  deeply  embedded  norm  not  just  of  hierarchy,  but  of 
violence:  violence  in  North  American  culture  is  seen  as  normal,  reasonable  and 
appropriately  used  in  service  of  our  highest  values.  Our  children  (especially 
boys)  are  given  games  and  fed  stories  in  which  violence  is  the  path  to  heroism, 
fame,  excitement,  adventure,  maturity  (becoming  a  man),  courage,  fraternal 
bonding,  exhilarating  strategy^  and  glorious  rescue  of  those  in  need.  In  the  "real 
world"  wars  are  fought  to  spread  democracy,  to  advance  civilization,  to  defend 
civilization  as  well  as  home  and  hearth,  and  to  protect  human  rights.  And  in  this 
context,  it  is  worth  noting  that  violence  is  organized  around  gender  in  many 
ways,  not  simply  to  the  disadvantage  of  women.  It  is  overwhelmingly  men  who 
are  sent  into  combat  and  boys  who  are  "recruited"  to  be  child  soldiers.  Far  more 
boys  than  girls  are  expected  to  cope  with  routine  physical  violence  in  school 
yards.  When  we  are  surrounded  by  relations  of  violence  and  hierarchy  —  from 
the  most  intimate  to  international  —  it  shapes  and  damages  us  all.  A  relational 
approach  invites  the  project  of  identifying,  analyzing,  and  articulating  the  nature 
of  that  damage. 

How  do  we  best  understand  and  transform  the  deeply  embedded  patterns  of 
violence  between  men  and  women?  The  violence  I  want  to  focus  on  in  this 
section  is  the  violence  of  men  against  their  intimate  female  partners.  This  is 
sometimes  called  "domestic  violence,"  a  term  that  threatens  to  domesticate, 
privatize,  and  trivialize  frightening  and  horrific  male  behaviour  which  millions 
of  women  around  the  world  are  subject  to.  The  term  recommended  by  the 
Atlanta  Centre  for  Disease  Control  is,  "intimate  partner  violence"  (IPV).^^  This 
term  seems  useful  to  me  because  it  remains  open  to  inquiries  into  female  against 
male  violence  and  into  the  extent  to  which  the  well  known  patterns  of  male 
violence  against  female  intimate  partners  may  also  be  found  in  homosexual 
couples.  Nevertheless,  my  focus  here  is  on  the  well-documented,  wide  spread, 
shockingly  prevalent  violence  that  men  inflict  on  women.  And  I  will  try  to  avoid 
forms  of  language  that  hide  this  brutal  reality,  thus  heeding  Ann  Jones'  warning: 


Shamita  Das  Dasgupta  argues  that  "American  mainstream  society  still  likes  to 
believe  that  woman  abuse  is  limited  to  minority  ethnic  communities,  lower  socio¬ 
economic  strata,  and  individuals  with  dark  skin  colors.  The  impact  of... public 
violence  of  imperialism,  classism,  and  racism  on  battering  in  the  private  sphere 
of  home  and  intimate  relationships  has  unfortunately,  receited  little  research" 
(Dasgupta  2005:  61). 

’’  (Mason  and  Pellizzari  2006:  24,  footnote  1) 

Oones  2000:  86-7) 
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We  are  likely  to  be  betrayed  by  syntax  as  well,  ambushed  all  at  once  by 
the  passive  voice,  just  as  women  are  beaten,  wives  are  abused,  children  are 
abandoned.  By  whom?  In  the  scholarship  of  sociology  and  psychology, 
and  even  in  the  columns  of  the  local  papers,  women  are  less  likely  to  be 
assaulted  by  men  than  by  a  deadly  mob  of  abstract  nouns.  Women  are 
victimized  by  abuse,  they  are  threatened  by  aggressive  behaviour,  they  are 
battered  by  the  relatiojiship,  they  are  done  in  by  the  cycle  of  violence,  they  are 
mutilated  by  spousal  hostility  and  murdered  by  domestic  incidents.  Women 
are  victimized  by  amorphous  verbs,  too.  Women  experience  battering.  They 
suffer  abuse.  They  undergo  assault.  Rarely  in  the  authoritative  literature 
does  a  man  hit  a  woman:  in  the  gut,  for  instance,  or  the  face,  with  his  fist, 
hard  —  hard  enough  to  split  her  lip,  loosen  her  teeth,  break  her  nose,  lace 
her  eyeball  with  the  red  web  of  ruptured  veins  —  hard  enough  to  make  the 
blood  run  down  the  page.  In  real  life  it  happens  all  the  time.^^ 

Later  I  will  talk  about  the  ways  men  also  seem  to  disappear  in  feminist  analyses 
of  this  violence,  that  is,  men  as  individuals  embedded  in  relationships  as 
opposed  to  instances  of  a  violent  class. 

Even  though  today  everyone  ''knows"  that  men's  violence  against  their 
female  partners  is  a  serious  problem,  1  find  that  I  am  always  shocked  anew  by 
detailed  information  about  the  prevalence  and  seriousness  of  the  violence,  its 
relation  to  conti'ol,  what  it  does  to  women  and  children,  and  what  it  costs  all  of 
us. 

B.  The  nested  relations  that  sustain  violence 

The  law  has  a  long  standing  role  in  providing  men  with  impunity  for  the 
violence  they  inflict  on  their  intimate  female  partners.  In  the  name  of  privacy 
judges  (and  other  agents  of  the  state)  have  long  resisted  ''interfering  in  the 
home.''^^  (Although  1  will  not  be  discussing  privacy  as  one  of  the  competing 
values  at  stake,  it  remains  a  powerful  force  in  the  debate,  together  with  the 
related  idea  that  "domestic  relations"  including  violence  are  a  private  domain 
that  must  be  handled  differently  from  pubic  matters  of  concern.  Despite  this 
long  standing  complicity  —  and  because  of  it--  a  great  deal  of  feminist  scholarship 
and  activism  is  aimed  trying  to  enlist  the  help  of  the  legal  system.  The  projects 


(Siegel  1996) 

Judith  Resnik  notes  that  "In  the  U.S.,  some  aspects  of  family  life  (marriage, 
divorce,  child  custody)  are  governed  by  state  law  but  could  fall  also  within 
certain  federal  jurisdictional  grants,  such  as  diversity.  Federal  judges  developed 
a  "domestic  relations"  exception  to  diversity  jurisdiction,  thus  reading  out  a  sub¬ 
set  of  cases  otherwise  within  federal  jurisdiction"  (Resnik  2000: 1005,  footiiote 

321). 
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take  the  form  of  passing  new  laws  (for  example,  the  American  Violence  Against 
Women  Act,  1994),  educating  police,  prosecutors  and  judges,  and  perhaps  most 
importantly,  trying  to  develop  systems  of  coordination  between  the  many 
branches  of  the  state  that  interact  with  women  who  have  been  assaulted  by  their 
partners  and  are  at  risk  of  further  violence. 

A  great  deal  of  this  advocacy  and  analysis  is  relational.  It  insists  that  women  in 
battering  relationships  cannot  be  adequately  protected  and  assisted  unless  the 
nature  of  that  relationship  is  understood.  And  understanding  a  battering 
relationship  involves  seeing  how  itis  embedded  in  other  relationships  — from 
familial  to  local  community  to  economic,  citizenship  and  hierarchies  of 
racialization.  Indeed  I  would  say  that  the  need  for  a  relational  analysis  of  IPV  is 
now  widely  assumed  among  both  scholars  and  activists,  even  if  not  named  in 
these  terms.  But  state  authorities  continue  to  try  to  account  for  IPV  in  terms  of 
individual  psychological  problems  —  whether  the  woman's  failure  to  leave  or  the 
man's  problem  with  "anger  management." 

For  courts,  the  individual  psychology  of  battering  relationships  has  been 
crucial  to  overcoming  the  hurdle  of  "why  didn't  she  leave?"  In  the  absence  of  an 
cmswer  to  this  question,  the  abuse  itself  seemed  implausible.  As  we  saw  earlier  in 
Ch.  5,  the  "battered  women's  syndrome"  seemed  to  provide  an  answer  courts 
could  use  via  the  expert  testimony.  But  as  we  have  already  seen,  this  story  of 
autonomy-impairing  personal  relationship  is  not  adequate  to  understanding  the 
problem  —  or  to  what  it  would  take  for  a  battered  woman  to  be  safe.  The  wider 
picture  of  relationships  that  impact  the  woman's  safety  and  economic  survival  is 
also  important  to  understand  why  it  is  difficult  and  dangerous  for  women  to 
leave.  In  Ch  5, 1  focused  on  "the  state's"  failure  to  protect  women  from  their 
homicidal  partners.  There  are  dozens  of  books  and  articles  that  dissect  the 
nature  of  that  failure.  One  story  that  emerges  frequently  is  the  unwillingness  of 
police  to  enforce  temporary'  restraining  orders  that  women  have  succeeded  in 
getting  from  a  court—  usually  at  increased  risk  of  violence. These  women  do 
not  stand  in  relation  to  the  police  as  ordinary  citizens  threatened  with  criminal 
violence.  The  police  may  see  them  as  women  who  are  so  locked  into  the  abusive 
relationslrip  that  even  though  they  call  the  police  and  seek  restraining  orders, 
they  go  back  to  their  abusers  again.  The  relationship  comes  to  define  them,  and 


(Jones  2000: 161,  88-89) 

Robert  Kane  notes  that  "Because  ROs  [Restraining  Orders]  constrain  police 
decision  making,  in  theory,  there  should  be  no  variation  in  patterns  of  arrest;  all 
RO  violators  should  be  taken  into  immediate  custody.  In  most  of  the  studies  [of 
police  response  to  restraining  orders] . . .  however,  the  arrest  rate  for  RO 
violations  in  domestic  violence  incidents  is  between  20%  and  40%"  (Kane  2000: 
562). 
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their  troublesome  and  seemingly  irrational  behaviour  disentitles  them  to 
protection.  Or  the  police  may  see  them  as  trouble-makers  who  are  unreasonably 
resisting  the  authority  of  their  husbands,  who  can  be  expected  — when 
provoked  — to  exert  that  authority  with  occasional  violence.  Police  officers' 
understanding  of  the  appropriate  relationship  between  husband  and  wife  may 
override  or  define  her  legal  entitlements.  Prosecutors  may  also  see  women  who 
have  been  assaulted  by  their  partners  through  the  lens  of  entanglement  in  an 
abusive  relationship.  The  women  may  be  seen  as  unreliable  witnesses,  or  "bad 
victims"  who  use  violence  themselves  or  "bad  language,"  or  alcohol.  If 
prosecutors  see  them  not  as  citizens  demanding  the  legal  protection  to  which 
they  are  entitled,  but  as  unreliable,  unpersuasive  women  who  can't  be  counted 
upon  to  act  rationally,  then  prosecutors  might  decide  that  is  a  reasonable  exercise 
of  prosecutorial  discretion  to  stay  out  of  their  sick  relationships. 

Thus,  not  surprisingly,  the  move  to  see  women  in  terms  of  their  intimate 
relationships  does  not  necessarily  lead  to  the  kind  of  analysis  I  see  as  optimal. 
Intimate  relations  have  traditionally  fallen  into  the  private  domain,  and  even 
when  a  "syndrome"  is  recognized  it  invites  individual  psychological  analysis  — 
rather  than  systemic  relational  analysis.  The  increasingly  wide  spread  acceptance 
of  "the  battered  women's  syndrome"  has  helped  some  women  charged  with 
murdering  their  violent  partners,'  and  has  led,  I  think,  to  a  greater  general 
understanding  that  being  in  such  relationships  is  not  the  woman's  fault.  But 
while  it  might  help  both  judges  and  the  population  at  large  over  the  initial 
hurdle  of  "why  doesn't  she  just  leave,"  the  full  answer  to  that  question  can  only 
be  found  in  the  larger  patterns  of  relations. 

In  light  of  the  overwhelming  practical  obstacles  face  women  fleeing  abuse, 
it  seems  unlikely  that  individual  psychology  can  offer  a  full  account  of  why  some 
women  don't  leave.  On  April  17,  2002,  254  women  attempting  to  flee  abuse 
(many  with  their  children)  were  turned  away  from  shelters;  71  %  of  those  women 
were  turned  away  because  the  shelters  where  they  sought  refuge  were  full.^®  It 
seems  disingenuous  to  suggest  that  if  these  women  returned  to  their  abusers  to 
avoid  homelessness  (for  themselves  and  their  children)  that  their  decisions  were 
the  result  of  an  individual  psychological  problem.  Despite  the  clear  need  for 
more  shelter  beds,  moreover,  the  state's  approach  to  such  violence  often  reveals  a 
failure  to  take  shelter  funding  seriously.  In  2005,  the  Alberta  government 
released  a  statement  pledging  to  increase  funding  for  "family  violence  and 
bullying"  progi'ams  by  9.5  million  dollars,  a  seven  percent  increases  over  the 
previous  year.  Even  with  this  increase  (which  was  in  fact  proportional  to  an 
overall  budget  increase  of  six  percent),  one  local  feminist  organization  pointed 
out  that  the  money  allocated  to  fund  shelter  beds  was  exactly  the  same  amount 
as  that  invested  in  "re-branding  horse  racing"  to  make  it  more  appealing  to 


Statistics  Canada,  cited  in  (Hodes  2006: 198) 
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young  adults. 

Caroline  Hodes  explains  that  another  important  structural  problem  lies  in 
the  fact  that  women  are  '"rendered  more  vulnerable  to  violence,  sexual 
exploitation  and  coercion  under  inadequate  welfare  schemes."  Ann  Jones 
points  out  that,  in  the  United  States,  1996  budget  cuts  that  suspended  Aid  to 
Families  with  Dependent  Children,  a  full  60%  of  the  poor  women  who  had  been 
receiving  this  aid  were  victims  of  domestic  violence.  Even  where  the  state 
offers  these  women  financial  support,  the  terms  of  many  jurisdictions  put 
women  at  risk  by  requiring  them  to  seek  support  payments  from  their  abusers  as 
a  precondition  for  welfare  eligibility.^^  As  one  woman  pointedly  explains,  "It's 
crazy  to  have  women  track  men  down  (for  support),  you're  running  from  him  for 
God's  sake."^^  Many  abused  women,  moreover  experience  poverty  as  a  major 
obstacle  to  leaving.  A  group  of  18  women  who  participated  in  a  weekly 
discussion  group  at  a  rural  women's  shelter  in  Ontario  collaborated  in  writing  a 
letter  that  posed  the  question  "what  happens  to  people  like  us?"  Throughout  the 
letter,  poverty  emerges  as  a  central  reason  why  these  women  "are  being  driven 
back  to  our  abusers  or  to  the  shelter."  "How  do  I  get  a  job,"  the  letter  asks, 

"when  I  can't  buy  a  uniform  or  work  clothes,  I  don't  have  a  phone  for 
prospective  employers  to  call  me  back,  and  I  can't  afford  a  babysitter?"  The  letter 
notes  one  battered  woman's  experience  of  having  "to  give  up  my  kids  so  that  I 

9  c 

knew  they  would  be  fed." 

Immigi'ant  women,  moreover,  are  often  confronted  with  additional 
obstacles  when  seeking  to  flee  abuse: 

. .  .immigrant  women  who  experience  IPV  face  additional  and  intersecting 
legal,  contextual  and  cultural  barriers  (MacLeod  and  Shin;  Raj  and 
Silverman;  Smith).  Legal  barriers  relate  to  women's  precarious 
immigration  status.  Women  often  are  dependants  of  their  spouse  who 
may  abuse  their  power  and  control  by  threatening  with  deportation  and 
denied  access  to  children,  or  to  withdraw  sponsorship  of  wife  and 
extended  family  members  (Jiwani;  MacLeod  and  Shin).  Contextual 
barriers  relate  to  the  immigrant  experience  and  include  lack  of  knowledge 
of  services,  lack  of  language-specific  services  or  resources,  lack  of 
culturally  appropriate  services,  racism,  and  fear  of  becoming  involved 


9n 

Alberta  Gaming  Commission  cited  in  (Lambert  2006:  42) 

(Hodes  2006;  198) 

(Jones  2000: 201) 

(Mosher  et  al.  2004:  vii).  Mosher  notes  that,  although  the  Ontario  scheme 
provides  for  waivers  of  this  requirement  in  cases  involving  domestic  violence, 
women  are  rarely  made  aware  of  this  option. 

(Mosher  et  al.  2004:  vii) 

(Anonymous  2006:  32) 
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with  the  Canadian  legal  system  after  experiences  with  repressive  regimes 
(Moussa;  Raj  and  Silverman).  Cultural  barriers  relate  to  those  shared 
beliefs,  values,  traditions  and  behaviours  that  influence  understanding  of 
normative  male/ female  relations.  Examples  of  these  are  patriarchal 
ideology,  family  values/ filial  piety,  collectivism  and  religious  beliefs,  all 
of  which  shape  understanding  of  how  men  and  women  should  behave 
and  whdo  in  response  to  IPV  (Haj-Yahia;  MacLeod  and  Shin;  Raj  and 
Silverman;  Smith). 

These  'cultural  barriers'  mean  that  the  social  networks  of  some  immigrant 
women  are  unsupportive  of  the  decision  to  leave  an  abusive  partner.  One  study 
of  Toronto  Tamil  women  found  participants  to  negatively  judge  women  who  flee 
their  abusers.  One  woman  reflected,  "She  is  leaving  because  she  wants  to  save 
herself  but  she  is  not  considering  her  husband's  respect... Even  if  he  does  so 
much  torturing  and  harassment,  she  needs  to  tolerate  it."^^  Some  women  even 
expressly  condoned  violence  in  certain  circumstairces:  "If  I  address  my  husband 
like  'engavada'  ('come  here,'  using  the  familiar  form)  in  a  public  place,  I  should 
be  beaten  by  him.  But  at  home  if  we  are  talking  it's  okay."^®  A  respondent  in  a 
study  of  attitudes  toward  domestic  violence  among  Nigerian  Canadians  noted 
that,  "most  Nigerians  are  Christian... and  according  to  their  religious  beliefs 
marriage  is  for  better  for  worse.  A  woman  leaving  her  marital  relationsliip  is 
conceived  as  violation  of  her  religious  faith  and  a  sin  against  God.""^  Another 
respondent  in  this  study  explained  that,  "Your  mum  will  even  tell  you,  please, 
my  daughter,  don't  leave,  I  don't  want  people  to  laugh  at  me.  Don't  bring  shame 
to  the  family,  my  daughter,  please  endure  the  abuse....  Even  if  the  man  is  killing 
you,  don't  leave. ...  It  will  be  a  disgrace  for  your  family  if  you  leave."^° 

All  of  these  issues  are  relevant  to  the  common  question,  "why  doesn't  she 
just  leave?"  An  enormous  amount  of  scholarship  and  advocacy  go  toward 
showing  that  women  who  are  abused  find  themselves  without  the  social 
structures  that  would  make  it  less  than  a  desperate  struggle  to  survive  once  they 
leave  the  men  who  were  abusing  them.  In  some  ways  making  it  possible  for 
women  to  leave  is  a  kind  of  solution— even  though  it  doesn't  change  the 
behaviour  of  violent  men.  Ami  Jones  argues  that  most  women  in  abusive 
relationships  want  to  leave,  and  that  if  adequate  resources  are  available  to  them, 
they  will  leave.^^  That  is,  the  prevalence  of  abusive  relationships  is  in  part  caused 
by  the  many  layers  of  difficulty  of  getting  out  of  them:  the  autonomy-impairing 


(Hyman  and  Mason  2006: 145-6) 
(Hyman  and  Mason  2006: 148) 
(Hyman  and  Mason  2006: 148) 
(Nowsu  2006: 104) 

(Nowsu  2006: 104) 

(Jones  2000:  217) 
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fear  and  dependency  created  by  the  relationship  itself;  the  difficulty  of 
supporting  one's  kids  once  one  has  left;  and  the  increased  danger  of  getting 
killed,  a  danger  the  police  are  not  good  at  preventing. 

Almost  all  of  this  analysis  and  advocacy  is  aimed  at  improving  the 
situation  of  women  who  are  already  in  violent  relationships.  It  does  not  address 
the  question  of  why  so  many  men  are  violent  and  abusive  to  their  intimate 
partners,  women  whom  they  often  say  they  love.  Consider,  for  example,  this 
description  of  one  of  the  "success  stories"  of  institutional  intervention: 

In  almost  twenty  years  of  the  Domestic  Abuse  Intervention  Project, 
approximately  one  in  twenty  men  living  in  the  Duluth  area 
(population  150,000)  has  been  ordered  by  civil  or  criminal  court  to 
attend  the  twenty -six  week  non-violence  programs  designed  and 
conducted  by  profeminist  women  and  men.  The  program  has 
provided  safety  for  thousands  of  women  and  children,  although  the 
number  of  men  using  violence  has  not  decreased.  Men  who  batter  often 
turn  on  the  charm  to  snare  another  victim  and  are  arrested  again 
and  again  for  assaulting  a  succession  of  women;  yet  80%  of  women 
who  have  used  DAIP  report  five  years  later  that  they  are  living  free 
of  violence,  most  no  longer  living  with  the  man  who  assaulted 
them.  Duluth  also  maintains,  year  after  year,  a  low  rate  of  domestic 
homicide.  The  Duluth  coordinated  community  response  has 
become  a  model  for  other  communities.^^ 

Amr  Jones  also  argues  that  the  availability  of  shelters  has  decreased  the 

no 

numbers  of  women  killing  their  violent  partners,  —from  which  she  concludes 
that  women  want  to  escape  not  kill.  The  rate  of  male  violence  against  female 
partners,  however,  continues  to  climb.^'^ 

Of  course,  as  we  will  see  more  fully,  the  widespread  male  violence  against 
intimate  female  partners  is  sustained  not  just  by  women's  relationships  with  "the 
state"  —officers  of  the  law,  the  courts,  welfare  agencies.  Women  are  often 
embedded  in  relationships  with  family  and  community  in  wliich  they  are 
encouraged  to  tolerate,  forgive,  or  change  their  behaviour  to  prevent  the 


(Jones  2000:  220).  Emphasis  added. 

Citing  Angela  Browne  and  Kirk  R.  Williams,  "Exploring  the  Effect  of  Resource 
Availability  and  the  Likelihood  of  Female-Perpetrated  HoiTiicides,"  23  Law  and 
SocietyReview  80  (1989).  "Brown  and  Williams  report  that  between  1979  and  1984 
the  number  of  "male  partners"  killed  by  women  decreased  by  more  that  25 
percent"  (Jones  2000:  277). 

(Jones  2000;  101) 
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violence.  Family  and  community  may  not  see  the  violence  as  a  serious  problem, 
or  think  it  is  a  ''private"  problem  to  be  solved  by  the  couple,  or  the  woman.  Thus 
a  woman's  personal  relations  as  well  as  relations  with  the  state  may  be  shaped 
by  understandings  of  this  violence  as  legitimate,  exaggerated,  or  "her  fault." 

Even  if  family  and  community  take  the  violence  seriously,  they  may  think 
that  it  is  not  worth  the  risk  of  calling  in  the  state.  There  may  be  good  reasons  for 
such  fear  and  distrust  of  state  authority,  but  it  may  also  lead  family  and 
community  members  to  see  a  woman's  call  for  police  help  as  a  betrayal. 

These  particular  problems  of  women  living  in  sub-communities  with 
distrust  of  the  state  and/ or  high  tolerance  of  male  violence  toward  their  female 
partners  are  real  and  call  for  particular  kinds  of  responses  to  protect  those 


In  many  disadvantaged  communities,  the  state  is  seen  as  more  of  a  threat  than 
a  source  of  protection.  Stuart  Henry  and  Mark  Lanier  point,  for  example,  to  "the 
belief,  held  by  many  blacks,  that  'justice'  means  'just  us'"  (Henry  2001: 161).  Joan 
Moore  refers  to  one  Anti-Defamation  League  poll  that  found  "74  percent  of 
African-Americans,  compared  with  49  percent  of  the  total  sample,  felt  that  police 
treat  black  citizens  less  fairly  than  wliite  citizens  of  the  same  class  level"  (Moore 
1996:  80). 

L.  Ngozi  Nwosu  interviewed  first-generation  Nigerian  immigrant  women 
in  Toronto,  finding  that  a  number  of  factors  contribute  to  their  reluctance  to  seek 
judicial  or  social  support  to  protect  themselves  from  violence;  many  of  these 
reasons  relate  to  fear  of  the  consequences  that  attend  the  involvement  of  state 
authority.  She  identifies  "a  common  belief  among  the  respondents  that  once  a 
man  is  reported  to  the  police  for  spousal  abuse,  the  record  is  indelible,  and  that 
this  would  create  a  significant  barrier  and  impede  a  man  from  gaining 
employment  opportunities....  Consequently  the  whole  family  suffers  economic 
hardstiip  because  of  the  wife's  report  to  the  police."  Nwosu  also  found  the 
respondents  were  reluctant  to  report  violence  to  the  authorities  out  of  fear  of 
losing  their  children;  the  Nigerian  tradition  favours  the  father's  right  to  his 
children  over  the  mothers,  and  women  consequently  fear  losing  custody  of  their 
children  if  they  leave  an  abusive  husband. 

Aboriginal  women,  too,  have  reason  to  believe  that  the  state  is  not  a 
reliable  source  of  protection  from  violence.  Anita  Olsen  Harper  offers  a  chilling 
account  of  police  and  state  reluctance  to  come  to  the  aid  of  aboriginal  women 
victims  of  violence,  or  to  take  seriously  the  disappearance  of  aboriginal  women. 
In  particular.  Harper  cites  one  Amnesty  International  report  that  indicated  the 
police's  failure  to  act  on  reports  of  missing  aboriginal  women;  this  same  report 
presented  the  shocking  finding  that  "the  police  had  long  been  aware  of  white 
men  sexually  preying  on  Indigenous  women  and  girls. .  .but  "did  not  feel  that  the 
practice  necessitated  any  particular  vigilance." 
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women.  But  acknowledging  this  should  not  obscure  the  wider  issue  that 
violence  against  women  is  tolerated  all  across  North  American  society. 
Otherwise  it  could  not  continue  at  its  current  (and  long  standing)  rates.  As  Jones 
says,  the  common  question  is  "why  doesn't  she  just  leave?"  In  her  view,  the 
appropriate  question  is  what  can  we  do  to  stop  the  violence. 


C.  Ann  Jones:  Restructuring  Relations  Through  Rights  and  Why  Relational 
Rights  Can  ‘"Work” 


Jones  has  a  whole  chapter  of  detailed  ideas  about  what  could  be  done.  I 
will  return  at  the  end  of  tliis  section  to  an  analysis  of  her  list.  But  here  I  want  to 
focus  on  her  repeated  claim  that  the  heart  of  the  problem--and  the  solution— is  a 
matter  of  rights; 

The  battered  women's  movement  arose  among  women  from 
immediate  need,  not  abstract  theory. . .  .So  we  have  a  situation  in 
which  social  action  precedes  the  premise  from  which  it  should 
follow:  namely,  that  all  women  have  an  absolute  right  to  be  free 
from  bodily  harm.  . . .  Grant  the  principle  and  all  the  rest  falls  into 
place.  For  women  in  the  United  States,  that  principle  has  not  yet 
been  recognized.^® 

One  of  reasons  I  want  to  focus  on  this  central  theme  in  her  book  is  that  her  use  of 
rights  language  helps  me  to  clarify  what  I  do  and  do  not  mean  by  a  relational 
approach  to  rights.  It  also  indirectly  raises  the  question  of  the  usefulness  of 
rights  as  a  central  strategy  for  change. 

The  following  lengthy  quote  captures  Jones's  use  of  rights: 

It  is  now  long  past  time  to  admit  that  the  right  to  be  free  from 
bodily  harm,  the  right  that  belongs  to  all  men  under  the  [American] 
Constitution  belongs  to  all  women  as  well.  A  fundamental  human 
right.  Not  contingent  upon  the  status,  character,  or  behaviour  of 
the  individual.  That  means  that  no  woman  anywhere  should  be 
subjected  to  bodily  harm  at  any  time  for  any  reason.  Today,  given 
our  immense  burden  of  sexism  and  racism  and  class  bias,  our 
tendency  to  blame  victims  and  to  wliitewash  violence  in  the 
language  of  love,  the  only  way  to  combat  violence  against  women  is 
to  acknowledge  this  fundamental  right  of  every  woman— every 


(Jones  2000: 14) 
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"masochist,"  every  "narcissist,"  every  neglected  and  abusive  and 
"unfit"  mother,  every  prostitute  and  junkie  and  drunk,  every 
mother  of  an  "illegitimate"  chid,  every  "bimbo,"  every  "slut,"  every 
"bitch"  and  "fox"  and  "whore"  and  "cimt"  and  "piece  of  trash." 
Women  are  just  women,  after  all:  no  better  than  we  should  be,  and 
often  a  good  deal  worse.  But  rights  do  not  have  to  be  earned. 
Human  rights,  by  definition,  are  ours  by  virtue  of  our  humanity. 

Jones  is  not  a  lawyer  or  an  academic  and  there  is  something  almost  touchingly 
naive-sounding  about  her  faith  in  rights.  But  there  is  nothing  naive  about  her 
depiction  of  violence  against  women  or  her  intention  in  invoking  rights. 

Tlie  first  point  to  notice,  for  my  purposes,  is  that  one  might  (at  first  glance) 
read  the  lengthy  quote  above  as  an  explicit  rejection  of  a  relational  approach  to 
rights.  Her  point  is  that  a  woman's  right  to  be  free  from  bodily  harm  must  not  in 
any  way  be  contingent  on  her  relationships,  on  where  she  is  situated  in  relation 
to  others  and  their  prejudices  and  preconceptions.  The  point  of  rights  language 
for  Jones  is  that  a  right  is  simply  and  absolutely  a  right.  If  women  really  had 
rights  —  if  these  rights  were  recognized  —  it  wouldn't  matter  if  her  violent  spouse 
said  he  loved  her,  or  if  the  local  cop  knew  him,  or  if  she  were  a  prostitute,  or  an 
Aboriginal  woman,  or  a  "welfare' mother."  No  one  would  tolerate  her  partner 
beating  her  —  not  her  friends,  family,  neighbours,  police,  prosecutors,  judges, 
welfare  workers. 

What  Jones  has  in  mind  when  she  invokes  rights  is  a  transformation  of 
consciousness  as  well  as  institutional  practices.  She  sees  rights  as  central  because 
she  thinks  that  the  absence  of  women's  rights  — which  includes  their 
recognition  —  is  a  way  of  characterizing  the  tolerance,  indifference,  blindness, 
woman-blaming  and  excuses  for  men  that  are  currently  the  common  responses 
to  women  being  assaulted  by  their  male  partners.  If  women's  rights  were  really 
recognized,  these  responses  would,  by  definition,  go  away.  They  are 
incompatible  with  real,  absolute  rights  for  all  women  regardless  of  their  situation 
or  relational  context.  Rights  for  some  women  are  not  really  rights.  Amelioration 
of  harm  is  not  recognition  of  rights.  "It  is  no  longer  enough  to  offer  some 
victimized  women  safety  and  sympathy,  any  more  than  it  would  have  been 
enough  to  offer  Rosa  Parks  that  seat  at  the  front  of  the  bus  without  granting  the 
principle  of  equality  behind  it."^® 

Of  course,  one  might  think  that  calling  up  the  image  of  Rosa  Parks  starting 
the  civil  rights  movement  would  be  a  reminder  of  the  complexity  and 


37  (Jones  2000:  214)  (Emphasis  in  original.) 

38  (Jones  2000: 14) 
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imperfection  of  rights.  There  are  few  people  in  North  America  today  who  would 
deny  that  '"blacks"  and  "whites"  are  entitled  to  equal  rights.  That  recognition  is 
a  tremendously  important  transformation  in  both  consciousness  and  institutional 
practice.  But  it  is  a  far  cry  from  equality.  Both  prejudice  (consciousness)  and 
discrimination  (systemic  practice)  continue  to  co-exist  with  wide  spread 
acceptance  of  "rights."  (Indeed  the  legal  recognition  of  rights  is  sometimes  seen 
as  proof  that  continued  disadvantage  must  be  the  fault  of  those  who  continue  to 
suffer  disadvantage.) 

One  might  say  that  the  advocacy  on  behalf  of  "battered  women"  has 
shifted  popular  understandings  in  the  direction  Jones  has  in  mind.  Far  fewer 
people  would  simply  assert  that  men  have  a  "right"  to  beat  their  female 
partners.^^  But  the  shift  is  far  from  complete.  The  literature  is  replete  with 
examples  of  men  —  not  only  batterers,  but  police  and  state  officials  —  who 
continue  to  trivialize  such  violence  and  treat  it  as  properly  a  "private  matter."  I 
think  it  is  fair  to  say  in  2008,  as  she  did  in  2000,  that  a  clear  and  universal  right 
for  women  to  be  protected  from  bodily  harm  has  not  yet  taken  hold  in  either 
popular  consciousness  or  institutional  practice. 

Is  Jones's  insistence  on  the  non-contingency  of  the  right  a  tacit  challenge  to 
my  relational  approach?  Or,  put  differently,  does  my  insistence  on  a  relational 
approach  undermine  her  project  of  universal,  unqualified  recognition?  In 
answering  these  question  it  is  important  to  note  that  Jones  (rightly)  sees  no 
conflict  between  her  invocation  of  individual  rights  and  (what  I  see  as)  her 
thoroughly  relational  analysis  of  cause  and  potential  solution. 

The  first  answer  is  that  a  relational  approach  to  rights  means  that  we 
should  see  rights  as  structuring  relations  — not  that  the  rights  one  has  are 
contingent  on  one's  relationships.  This  is  crucial  not  just  for  the  particular 


In  Sally  Merry's  study,  which  I  will  discuss  shortly,  none  of  the  men  defended 
their  violence  as  appropriate.  Of  course,  as  she  notes,  the  men  her  team 
interviewed  may  have  thought  that  the  researchers  were  connected  to  the 
mandatory  training  course  they  were  enrolled  in  (Merry  2003:  348,  footnote  17). 
But  they  were  willing  to  characterize  calling  the  police  as  betrayal  and  complain 
that  the  woman's  reaction  was  excessive.  Some  of  the  responses  seem  to 
trivialize  the  violence  and  to  treat  it  as  properly  a  private  matter  (GET  P#S). 

To  anticipate  my  argument  in  section  III,  if  is  often  difficult  to  predict  (or  even 
measure)  the  connections  between  legal  change  and  the  transformation  of 
relations.  Sweden  changed  its  law  to  make  johns  rather  than  prostitutes  the 
target  of  arrest.  Different  studies  make  different  findings  about  the  impact  of  the 
law.  The  new  law  may  increase  the  vulnerability  of  street  prostitutes,  but  also 
reduce  trafficking.  Assessing  the  net  impact  on  the  security  of  women  in  the  sex 
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problems  of  women  whose  partners  assault  them,  but  more  generally  to  combat 
the  continuing  ways  in  which  (all  over  the  world)  women's  relational  status  — as 
wives,  mothers,  welfare  recipients  —  define  and  limit  the  rights  they  can  enjoy 
and  the  resources  they  can  access.  At  this  first  level,  the  answer  is  simple.  The 
relational  project  is  to  ask  how  defining  (and  protecting)  rights  in  one  way  rather 
than  another  will  structure  relationships,  and  how  those  relationships  will,  in 
turn,  promote  or  undermine  the  value  at  stake.  So,  for  example,  if  a  woman's 
right  to  be  free  from  bodily  harm  is  contingent  —  in  practice  —  on  her  not  being  a 
prostitute,  then  she  is  in  a  relation  of  vulnerability  and  relative  powerlessness 
with  respect  to  the  men  who  hire  her  and  to  her  "pimp,"  and,  indeed,  to 
strangers  and  serial  killers.  Those  relations  would  be  shifted  if  everyone 
involved  knew  that  the  police  would  respond  promptly  to  a  prostitute's  call  for 
help  and  arrest  the  man  who  had  injured  her,  and  that  prosecutors  would 
follow  through  with  charges.  The  relations  of  vulnerability  would  shift  similarly 
if  everyone  knew  that  a  report  of  a  missing  prostitute  would  generate  the  same 
prompt  response  as  a  missing  lawyer. 

Jones's  insistence  is  that  prostitutes,  like  all  women,  should  have  a  right  to 
be  free  from  bodily  harm.  My  approach  asks  here  how  practices  of  law 
enforcement  currently  shape  relations  of  vulnerability  and  powerlessness  that  in 
effect  deny  that  right,  and  how  those  practices  could  be  changed  to  shift  those 
relations  so  that  prostitutes'  security  and  bodily  integrity  are  respected  and 
protected.  In  this  context,  the  formal  rights  do  not  need  to  change  — the  laws 
against  assault  would  be  adequate  if  enforced  in  ways  that  protected  and 
empowered  sex  trade  workers.  The  problem  does  not  lie  with  rights  definitions, 
but  with  the  way  enforcement  is  practiced.  Jones'  point  in  invoking  rights  is  to 
capture  the  sense  that  if  everyone  —  neighbours,  police,  prosecutors,  judges, 
"johns,"  and  pimps  —  recognized  the  right  of  all  women  to  be  free  of  bodily  injury 
people  would  behave  differently.  The  practices  of  enforcement  would  shift.  My 
approach  would  ask  whether  there  is  a  problem  with  the  definition  or 
interpretation  of  the  law  that  is  generating  a  failure  to  protect  these  women.  In 
Canada,  where  prostitution  itself  is  not  illegal,  the  question  would  be  whether 
the  criminalization  of  soliciting,  living  off  the  avails,  and  brothels  contributes  to 
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the  vulnerability  of  sex  trade  workers.  If  there  is  no  legal  right  to  work  as  a 
prostitute,  the  criminalization  of  the  sex  trade  is  itself  likely  to  increase  a 
prostitute's  vulnerability  to  violence.  In  that  case,  the  criminal  law  (and  its 
enforcement,  for  example,  whether  prostitutes  or  their  clients  are  the  primary 
target"^^)  structures  power  between  prostitutes,  pimps,  and  Johns.  These  power 
relations  in  turn  shape  prostitutes'  vulnerability  to  violence,  and  their  ability  to 
seek  redress  for  the  violation  of  their  formal  rights  to  bodily  security  (as  found  in 
laws  against  assault).  Thus  a  relational  analysis  would  probably  generate  an 
argument  in  favour  of  de-criminalization  of  prostitution  and  perhaps  of  the 
related  activities  such  as  solicitation  prohibited  in  the  Canadian  Criminal  Code. 
(A  full  relational  analysis  would  require  a  broader  scope  than  this  sketch  of  an 
example.) 

Of  course,  it  is  not  just  the  legal  system  that  gives  effect  to  rights.  As 
already  noted,  shelters  and  adequate  welfare  support  are  needed  to  shift 
relations  of  power  between  men  and  women  so  that  a  woman  has  a  (relatively) 
easy  exit  if  her  partner  is  violent.  His  success  in  "trapping"  her  in  the  battered 
woman  syndrome  requires  a  whole  set  of  external  relations,  some  of  which  can 
be  shifted  by  state  policy.  These  policies,  in  turn,  can  be  guided  in  the  first 
instance  by  what  is  necessary  to  make  her  right  to  be  free  from  bodily  harm  a  real 
one.  Here  we  confront  a  wider  problem  of  the  extent  of  society's  collective 
willingness  to  make  it  possible  for  everyone  to  actually  enjoy  any  rights.  The 
right  to  be  free  from  violence  might  seem  like  a  negative  right,  but  it  takes  a  lot  of 
restructuring  of  relations  to  make  it  real  for  many  women. 

Jones's  own  invocation  of  absolute  rights  is  intended  to  restructure 
relationships.  She  thinks  that  if  people  believe  women  have  these  rights, 
relations  of  indifference  or  contempt  will  be  replaced  by  relations  of  respect  and 
active  protection;  relations  of  dependence  and  powerlessness  will  be  replaced 
mutuality  and  equality.  When  faced  with  repeated  violence,  women  will  end  the 
relationship— for  they  will  have  the  power  and  resources  to  leave.  But  this 
picture  of  what  a  commitment  to  rights  entails  assumes  that  the  commitment 
carries  with  it  a  willingness  to  do  the  restructuring,  provide  the  services, 
mobilize  the  resources  to  make  the  right  a  reality  for  everyone.  That  form  of 
commitment  is  generally  lacking.  And  as  United  States  history  has  amply  shown, 
the  rhetoric  of  absolute  rights  does  not  supply  that  commitment'^^. 

Of  course,  a  relational  approach  alone  will  not  provide  it  either.  But  I 
tliink  people  are  more  likely  to  recognize  the  need  for  that  commitment  with  a 


And,  of  course,  some  (such  as  libertarians)  believe  that  the  state  action 
necessary  for  the  kind  of  commitment  I  am  talking  about  would  itself  violate 
rights  of  freedom  and  autonomy. 
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focus  on  how  rights  structure  relationships,  and  the  recognition  that  it  is  the 
actual  form  and  practice  of  those  relationships  that  either  ensure  security  or 
render  it  tenuous  or  unevenly  distributed. 

Wlien  looking  at  Jones's  claim  that  women  should  finally  have  the 
absolute  right  to  bodily  security  that  men  have,  it  is  important  to  remember  that 
in  North  America  it  is  not  the  case  that  men  have  an  absolute  right  to  be  free 
from  bodily  harm.  Some  men  can  effectively  claim  such  a  right.  Very  often  gay 
men  cannot.  Young  Black  men  in  American  cities  cannot.  Male  children  often 
cannot.  Men  who  are  homeless,  or  in  prison,  or  addicted  to  drugs  or  alcohol 
often  cannot.  Men  in  mental  institutions  and  nursing  homes  often  cannot. 

Under  our  current  arrangements  the  right  to  be  free  from  bodily  harm  is  very 
unevenly  distributed.  Gender  is  a  powerful  factor  in  that  uneven  distribution, 
but  it  is  not  the  only  one.  White,  middle  class,  professional  women  in  Toronto 
are  almost  certainly  at  less  risk  of  bodily  harm  than  Black  16  year  old  males  in 
Harlem. 

In  North  America  we  are  now  past  the  point  of  the  law  formally 
legitimating  such  unequal  distribution  of  security.  Laws  do  not  (any  longer) 
define  the  crime  of  assault  differently  if  the  victim  is  a  woman,  a  wife,  a  young 
Black  man,  an  aboriginal  woman.  (Assault  of  children  is  an  exception  to  the 
criminal  law  in  both  Canada  and  the  United  States,  in  the  provisions  that  allow 
for  corporal  punishment.)  The  legal  rights  to  women's  bodily  security  are  largely 
in  place.  What  is  not  in  place  is  either  the  moral  or  institutional  commitment  that 
Jones  means  when  she  declares  that  women  have  an  absolute  right  to  be  free 
from  bodily  harm.  Other  advocates  who  invoke  rights  language  on  behalf  of 
subordinated,  disadvantaged  and  injured  groups  often  mean  something  similar. 

So  I  return  again  to  a  slightly  different  version  of  the  question  whether  a 
relational  approach  to  rights  will  undermine  or  advance  the  achievement  of  this 
deeper  and  more  practical  commitment  to  rights.  This,  in  turn,  is  a  version  of  the 
question,  can  a  relational  approach  to  rights  "work"?  In  this  context,  that  means 
unll  the  rhetorical  efficacy  of  rights  language  be  undermined?  If  the  rhetorical  power  of 
rights  lies  in  part  in  its  language  of  absolutes,  will  the  insistence  on  thinking 
about  rights  structuring  relations  dilute  the  effect  of  the  simpler,  uncomplicated 
claim  of  absoluteness?  I  don't  think  so.  Or  it  won't  any  more  than  it  should. 

There  are  two  parts  to  my  response.  First,  a  consciousness  of  the 
complexity,  inevitable  tensions,  and  implications  both  for  resources  and  for  other 
rights,  values,  and  interests  is  a  good  thing  when  one  goes  about  proclaiming 
and  trying  to  enforce  rights.  We  will  see  more  about  such  costs  and  complexity 
when  I  turn  to  Merry,  Kennedy  and  Halley.  Second,  in  slight  tension  with  the 
first,  I  see  no  reason  why  shorthand  forms  of  rights  claims  — with  their  emphasis 
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on  universality  and  absoluteness— cannot  co-exist  with  an  underlying  relational 
analysis.  Most  existing  theories  of  rights  and  understandings  of  the  practical 
meaniirg  of  rights-implementation  by  practitioners  and  advocates  co-exist  with 
shorthand  forms.  Lawyers  who  spend  their  time  working  through  the  nuances 
and  compromises  of  legal  defences,  can  still  say  with  conviction,  "my  clients 
rights  have  been  vindicated  (or  violated)"  by  a  particular  judicial  outcome. 
Activists  who  spend  time  assessing  competing  policies  for  promoting  values 
such  as  security,  privacy,  or  autonomy,  and  formulating  different  strategies  for 
getting  a  chosen  policy  implemented,  can  (and  do)  still  say  things  like,  "the  right 
of  privacy  is  inconsistent"  with  a  given  welfare  regulation  or  "Women's  right  to 
bodily  integrity  requires  mandatory  arrest  of  male  partners  who  assault  them." 

Rights  language  has  always  had  this  two-sided  quality  to  it.  Those  who 
work  closely  with  issues  of  rights,  whether  as  theorists,  members  of  the  legal 
profession,  or  activists  know  that  there  are  many  layers  of  complexity  to  the 
meaning  and  implementation  of  rights.  Yet  they  all  use  shorthand  claims  that 
have  an  absolute  quality  that  belies  their  own  deeper  understanding.  Indeed  this 
is  true  of  Jones  herself.  Her  repeated  invocation  of  absolute  rights  exists  side  by 
side  with  a  detailed  (relational)  analysis  of  the  many  levels  of  transformation  that 
will  have  to  be  accomplished  before  those  rights  could  become  a  reality.  I  take  it 
that  in  her  case,  the  co-existence  is  intended  to  harness  the  rhetorical  power  of 
rights  to  accomplish  difficult  changes  to  deeply  embedded  practices  and  beliefs. 
Such  use  of  rights  language  seems  reasonable  to  me. 

There  can,  however,  be  a  danger  of  coming  to  believe  in  the  simplicity  of 
the  absoluteness,  when  a  stark  denial  of  rights  is  uppermost  in  the  minds  of 
advocates.  1  think  this  danger  is  sometimes  to  be  seen  in  Jones's  apparent  lack  of 
interest  in  what  the  costs  might  be  of  her  approach.  Indeed,  sometimes  that  is 
the  point  of  invoking  rights:  to  make  mentioning  costs  —including  competing 
values—  seem  outrageous  and  inliumane.  I  think  sometimes  the  simplicity  and 
absoluteness  of  rights  claims  is  a  calculated  (and  not  unreasonable)  strategy  to 
mobilize  support  to  redress  violence  and  atrocity.  Sometimes  the  consciousness 
of  the  complexities  recedes  in  the  press  to  accomplish  change.  To  the  extent  that 
a  relational  approach  exerts  a  pull  in  the  direction  of  recognizing  complexity,  I 
think  this  is  a  good  thing.  1  do  not  think  it  need  undermine  the  appropriate 
availability  of  a  shorthand  language  of  rights  that  does  not  attempt  to  capture  the 
inevitable  complexity. 

In  sum  then,  I  do  not  thiirk  that  the  focus  on  how  rights  structure 
relationships  gives  rights  a  more  contingent  or  conditional  meaning  than 
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conventional  liberal  understandings'^"^.  I  do  think  a  relational  approach 
highlights  rather  than  obscures  the  contested  nature  of  underlying  values  as  well 
as  conflicts  over  which  relations  and  what  forms  of  rights  will  best  foster  them. 
(We  will  return  to  these  contestations  later.)  The  question  is  really  one  of 
emphasis  and  overtness.  All  sophisticated  versions  of  rights  — and  all  actual 
practices  of  implementing  them  — involve  assessment  of  competing  values  and 
conflicting  judgments.  To  the  extent  that  a  relational  analysis  draws  attention  to 
this  contestation  and  complexity,  it  may  shift  the  kind  of  rhetorical  use  that  can 
be  made  of  rights  claims.  But  that  shift  is  likely  to  be  subtle,  and  I  do  not  see  it  as 
serious  threat  to  the  rhetorical  efficacy  of  shorthand  invocations  of  rights. 


D.  Meriy:  Rights,  the  (Painful)  Choice  of  Subjectivity,  and  the  (Contested  and 
Nested)  Structures  of  Getider  Identity 


I  turn  now  to  Sally  Merry's  study  of  the  role  of  rights  in  changing  the 
patterns  of  men's  violence  against  women  who  are  their  intimate  partners. 

Once  again,  this  study  shows  how  law  and  rights  can  and  do  restructure 
relations.  Merry  helps  us  see  the  subtle  and  deep  forms  of  transformation  that 
can  be  involved  in  invoking  legal  rights  to  protect  women  from  violence.  She  not 
only  provides  an  example  how  women's  use  of  law  can  reconstruct  gender 
relations,  she  shows  how  this  reconstruction  entails  a  shift  in  identity,  a  choice  of 
"subjectivities."  Thus  we  see  the  complex  interplay  between  rights,  gender 
relations,  and  identity.  Merry  also  highlights  the  way  intimate  partner  violence 
is  embedded  in  a  wide  set  of  relationships. 

As  Merry  sees  it,  the  rights  consciousness  that  Jones  presents  as  the  key  to 
transformation  should  be  understood  as  a  choice,  often  a  difficult  one,  for 
women  facing  violence  from  their  partners.  In  Merry's  study  of  Hilo,  a 
community  in  Hawaii,  she  provides  examples  of  how  law  participates  in 
constructing  the  relationships  of  gender  and  how  the  encounter  with  "law" 
involves  multiple  relationships  —  with  police,  judges,  shelter  workers,  staff  of 
"Alternatives  to  Violence"  programs  (required  for  offenders).  She  also  shows 
how  women's  experience  of  law  and  rights  is  framed  by  their  other  relationships, 
with  family,  community,  religious  institutions.  As  Merry  sees  it,  each  of  these 
sets  of  relationships  and  experiences  constitute  a  different  subjectivity,  and  the 
two  are  in  tension  with  one  another.  Women  in  violent  relationships  who  call 


44  Of  course,  there  ai'e  debates  within  liberal  theory  about  whether  some  forms 
are  less  contingent  than  others. 

45  (Merry  2003) 
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upon  the  law  are  thus  faced  with  a  "choice  of  subjectivities."  Women  can  choose 
to  embrace  a  sense  of  themselves  as  rights  holders.  To  do  so  offers  (sometimes 
precarious)  protection,  but  it  also  often  involves  a  transformation  of  their  self 
understanding  and  a  rupture  with  other  relationships  which  are  important  to 
her.  The  following  quote  gives  a  sense  of  the  framework  of  her  argument: 

The  law  has  constituted  women  as  legal  subjects  no  longer 
mediated  by  their  embededness  in  family  relationships,  but  now 
standing  alone  in  relation  to  the  state.  At  the  same  time,  it  has 
reduced  the  patriarchal  privileges  of  males  within  the  domain  of 
the  family.  [The  family  becomes  open  to  state  surveillance.] 

Thus  the  new  terrain  is  ambiguous,  both  offering  a  new  legal  self 
protected  from  violence  by  men,  but  providing  in  practice  a  far 
more  limited  and  nuanced  legal  self  whose  protection  is  never  fully 
guaranteed  nor  experienced.  It  is  through  experience,  through 
encounters  with  the  multiple  responses  of  the  police,  prosecutors, 
courts,  and  probation  officers,  that  a  new  legal  subjectivity  about 
gender  violence  is  made,  along  with  a  new  sense  of  marriage, 
family,  and  community,  and  the  place  of  law.  The  law  claims  for 
itself  the  definition  of  gendered  relationships  within  the  family  as 
well  as  outside  the  family,  but  ambivalently  and  uncertainly, 
creating  areas  of  leniency  and  inaction  that  characterize  this  sphere 
of  the  law.'^^ 

Merry  takes  as  her  project  figuring  out  what  brings  women  to  see 
themselves  as  the  subjects  of  rights,  to  adopt  this  new  subjectivity.  Merry's  tacit, 
and  sometimes  explicit,  standpoint  is  that  in  adopting  the  subjectivity  of  rights 
bearer,  women  enhance  their  power,  their  autonomy  and  their  safety.  She  shows 
how  important  it  is  that  women  have  positive  experiences  with  the  legal  system 
if  they  are  to  adopt  this  new  subjectivity.  In  practice  they  often  have  mixed 
experiences  (often  more  negative  with  police,  more  positive  with  judges  and 
shelter  staff).  Merry  wants  her  readers  to  see  that  there  can  be  high  costs  as  well 
as  benefits  to  this  new  sense  of  self,  costs  that  make  sense  of  women's 
ambivalence  and  vacillation  in  behaviour: 

Taking  on  a  rights-defined  self  in  relation  to  a  partner  requires  a 
substantial  change  both  for  the  woman  and  the  man  she  is 
accusing.  Instead  of  seeing  herself  as  defined  by  family,  kin,  and 
work  relationships,  she  takes  on  a  more  autonomous  self  protected 
by  the  state.  At  the  same  time,  her  actions  allow  the  law  to  define 


(Merry  2003:  253-4) 
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her  husband/ partner  as  a  criminal  under  the  surveillance  and 
control  of  the  state.  A  battered  woman  may  be  pressured  by  kin  to 
feel  she  is  a  bad  wife,  while  her  partner  may  claim  she  is  taking 
away  his  masculinity.  The  only  way  she  can  rescue  him  from  this 
loss  is  to  deflect  the  very  legal  sanctions  she  has  called  down  upon 
him.  It  is  hardly  surprising  that  abused  women  will  ask  for  help 
from  the  law,  back  away,  and  then  ask  again. . .  .These  women  are 
tracking  back  and  forth  across  a  significant  line  of  identity 
transformation.'^^ 

Like  Jones,  though  somewhat  less  directly,  in  this  article  Merry  presents  the 
choice  of  rights  subjectivity  as  the  right  choice.  It  is  the  choice  that  will  enhance  a 
woman's  autonomy,  power,  and  security.  Merry  is  sympathetic  to  the  difficulty 
of  the  choice.  But  her  project  is  to  understand  how  to  facilitate  the  choice  for 
rights.  And  the  answer  is  to  increase  women's  positive  experience  with  the  state. 

Merry  offers  a  rich  and  nuanced  analysis  of  the  way  rights  structure 
relationships,  but  I  think  the  language  in  the  quotes  above  requires  some 
qualification,  or  clarification  of  how  I  would  see  the  issue.  Merry  may  aptly 
capture  the  experience  of  women  who  call  on  the  law  as  now  "standing  alone  in 
relation  to  the  state." This  phrase  may  also  capture  the  understanding  of  legal 
actors  (and  advocates)  about  how  legal  rights  can  free  women  from  confining 
relationships.  But  the  idea  of  standing  alone  in  relation  to  the  state  is  an  illusion. 
As  Merry  clearly  sees,  the  act  of  claiming  rights  reconstructs  the  relation  between 
men  and  women,  rather  than  removing  women  from  it. 

Indeed,  Merry  does  an  excellent  job  of  showing  how  gender  mediates 
people's  experience  with  the  law  and  how  the  encounters  with  the  law  can 
constitute  changes  in  the  meaning  of  gender.  For  example. 

Gendered  subjectivity  is  redefined  by  doing  legal  activities: 
through  acting  as  a  legally  entitled  subject  in  the  context  of  these 
injuries.  As  women  victimized  by  violence  call  the  police,  walk 
into  courtrooms,  fill  out  forms  requesting  restraining  orders,  tell 
their  stories  of  violence  and  victimization  in  forms  and  responses  to 
official  inquiries,  they  enact  a  different  self.  Such  performances 
reshape  the  way  these  women  think  about  themselves  and  the 
relationship  between  their  intimate  social  world  and  the  law. 
Turning  to  the  courts  for  help  in  incidents  of  violence  by  partners 
represents  a  disembedding  of  the  individual  in  the  structure  of  kin. 


(Merry  2003:  345) 
(Merry  2003:  353) 
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neighbors,  friends,  and  churches  in  favor  of  a  new  relationship  with 
the  state  {Merry,  2003  #2@352}. 

Because  gender  is  produced  by  such  performances,  the  way  that 
women  and  men  chart  courses  through  the  tensions  of  violence  and 
its  legal  regulation  shapes  their  gendered  selves.  As  they  do  law, 
they  also  do  gender. 

What  Merry  seems  to  attend  to  less  is  that  calling  on  the  law  will  often  not 
simply  "dis-embed"  women  from  their  wider  relations,  but  restructure  those 
relations  as  well.  In  the  tacking  back  and  forth  that  Merry  discusses,  women  will 
not  just  be  vacillating  between  alternative  subjectivities,  but  shifting  the  relations 
in  which  they  are  embedded.  For  example,  Edwina  Barvosa-Carter  offers  a 
compelling  account  of  how  Chicana  women  mediate  conflicting  roles  and 
expectations,  in  ways  that  can  subtly  shift  those  roles  by  the  very  ongoing  acts  of 
choice,  vacillation  and  compromise. 

Looking  at  the  wider  relations  of  kin  and  communities  helps  us  see  not 
only  the  reach  of  the  law  in  structuring  relations,  but  the  ways  in  which  non-state 
relations  are  crucial  to  the  experience  of  and  accessibility  of  rights.  These  non¬ 
state  relations  are  not  simply  in  opposition  to  (the  image  of)  the  autonomy  of 
legal  rights.  They  are  shaped  by  the  use  of  those  rights,  as  well  as  shaping  the 
lived  experience  of  those  rights. 

Relations  outside  the  state  can  be  shifted  by  legal  rights,  but  rights  ai*e  not 
the  only  — or  best— way  of  doing  so.  Because  Merry's  focus  here  is  on  rights,  she 
doesn't  try  to  address  the  possibilities  of  changing  the  norms  in  these  other 
networks  of  relationship  without  the  use  of  rights  language.  Rights  have  an 
oppositional  quality  to  them.  The  very  rhetorical  efficacy  I  discussed  above  lies 
in  the  language  of  absolutes  that  is  intended  to  brook  no  opposition,  reject 
compromise,  and  can  easily  dismiss  nuance  and  complexity.  (A  relational 
approach  will  shift  this,  but  not  dispel  it  entirely.)  Perhaps  the  sense  of  the  zero 
sum  game  of  gender  relations  —  women  gain  power,  men  lose  it  and  in  the 
process  both  increase  their  (often  costly)  engagement  with  the  state  (whether  as 
rights  claimant  or  accused  criminal)  —  would  be  less  in  another  framework  for 
transforming  gender  relations.  The  acceptability  of  male  violence  in  intimate 
relations  could,  instead,  be  shifted  around  shared  community  values  of  health, 
mutual  care  and  responsibility,  the  development  of  norms  of  mutual  respect  that 
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are  not  always  embedded  in  — and  thus  in  tension  with— hierarchy.  Such 
projects  of  transformation  would  not  pose  the  stark  choice  between  bonds  with 
community  and  entitlement  to  safety.  I  am  not,  of  course,  suggesting  that  such  a 
shift  would  be  easy  or  the  strategies  obvious.  My  point  is  that  to  recognize  the 
role  of  rights  in  structuring  relations  —  both  with  and  outside  the  state  — is  not  to 
insist  rights  are  always  the  best  way  of  doing  so. 


Merry  herself  notes  that  even  as  women  take  legal  steps  to  protect 
themselves  and  to  come  to  see  themselves  as  ''entitled"  to  safety  and  security 
(thus  shifting  their  subjectivities),  they  do  not  necessarily  embrace  the  language 
of  rights:  "The  program  talks  about  rights,  but  the  women  talk  about  finding 
themselves,  about  following  their  intuition,  about  having  courage,  and  about 

•  •  //  5  3 

surviving. 


E.  The  Question  of  Men 

Merry's  study  also  includes  the  results  of  interviews  with  men  about  their 
experience  of  this  doing  of  law  and  gender  through  the  Alternatives  to  Violence 
program  (ATV).  They  talk  about  a  sense  of  betrayal  when  their  partners  call  the 
police,  about  not  being  listened  to  by  judges,  about  being  treated  unfairly.  Some 
talk  about  improvement  in  their  relationships  and  communication  with  their 
partners  as  a  result  of  participation  in  the  mandatory  eight  month  ATV  program. 
Merry  interprets  women's  taking  on  the  rights  subjectivities  as  an  attack  on  the 
men's  masculinity  as  they  had  understood  it.  When  a  woman  takes  on  this 
subjectivity,  she  "inevitably  excludes  him  from  her  life  unless  he  is  willing  to 
adopt  the  new  identity  the  law  offers  him."  Merry  is  particularly  insightful 
about  the  way  in  which  these  shifting  gender  identities  intersect  with  relations  of 
class: 


This  new  subjectivity  represents  the  masculinity  of  a  different 
social  class,  one  to  which  few  of  these  men  [assigned  to  the  ATV 
programs]  have  the  education,  income,  or  job  skills  to  aspire.  In 
effect,  through  the  ATV  program,  the  men  are  offered  a  masculinity 
developed  by  men  of  wealth  and  education  in  which  authority  over 
women  depends  on  resources  and  allows  some  negotiation  of 
power,  an  authority  constructed  by  dominant  whites,  in  place  of 
that  grounded  in  strength,  physical  competence,  sexual  prowess, 
and  control  over  women  favored  by  the  working  class  men  in  Hilo 
[the  town  in  Hawaii].^'^ 


(Merry  2003:  357-8) 


374 


Page  25  of  72 


She  concludes  that  "authority  is  displaced  from  control  over  women  to  control 
over  property.  It  is  not  surprising  that  poor  men  often  reject  this  identity,  as  the 
resistant  conversation  in  the  treatment  groups  reveal."^^ 

Wliile  Merry  thus  shows  some  sympathy  for  the  resistance  of  the  men  in 
her  study,  she  shows  little  ambivalence  about  the  desirability  of  the  rights  based 
subjectivities  for  women  and  the  corresponding  changes  in  the  meaning  of 
gender  — wliich,  of  course,  involve  both  men  and  women.  All  the  feminist 
scholars  who  work  in  this  area  see  gender  in  these  relational  terms,  and  virtually 
all  of  them  want  to  invoke  the  power  of  the  law  to  change  those  relations.  They 
recognize  the  way  the  law  has  worked  to  construct  those  relations  in  the  past  in 
ways  that  have  harmed  women  — including  putting  them  at  risk  of  bodily 
injury  —  aind  now  they  want  to  change  the  law  and  its  practices  to  transform 
those  relations.  As  is  no  doubt  clear  by  now,  I  am  generally  sympathetic  to  this 
project. 


I  see  this  sort  of  engagement  with  the  state  as  largely  unavoidable  if 
equality,  autonomy,  security  emd  other  core  values  are  finally  to  be  made 
available  to  all.  In  ways  I  have  discussed  earlier,  the  law  and  the  state  are  so 
entangled  in  existing  relations  of  inequality,  in  the  unequal  distribution  of  access 
to  core  values  such  as  security,  that  deep  transformation  will  have  to  exceed,  but 
cannot  bypass  the  state.  Nevertheless,  I  want  to  turn  now  to  set  of  issues  around 
where  men  fit  in  the  feminist  project  of  ending  intimate  partner  violence,  and  the 
way  that  question  points  to  wider  concerns  about  the  deliberate  mobilization  of 
the  state  to  reconstruct  gender  relations.  This  reconstruction  involves  not  only 
the  meaning  of  masculinity  and  femininity,  but  of  sexuality. 

First,  I  want  to  note  a  common  contrast  between  the  treatment  of  men  and 
women  in  the  feminist  scholarship  I  (otherwise)  admire:  it  offers  a  sophisticated 
relational  analysis  of  the  factors  affecting  women's  vulnerability  to  violence; 
men,  by  contrast,  appear  as  a  largely  undifferentiated  class  of  perpetrators  or  as 
those  in  power  in  the  legal  system  who  deny  women  the  protection  to  which 
they  are  entitled.  Their  motivations  -other  than  to  maintain  power  and  control  — 
or  the  sources  of  those  motivations  are  not  the  subject  of  much  inquiry.  One 
reason  for  this  is  a  deliberate  de-centering  of  men.  The  traditional  responses  to 
violence  against  women  are  often  said  to  be  characterized  by  excuses  for  men 
and  a  willingness  to  put  their  interests  first.  Feminists  are  often  determined  to 
shift  the  attention  to  the  horrible  realities  of  battered  women  and  to  figure  out 
what  can  be  done  to  protect  them.  In  this  approach,  men— as  batterers  or  agents 
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of  the  state  — are  the  problem  to  be  solved.  The  stance  seems  to  be:  its  time  to  pay 
attention  to  women  for  a  change. 

In  my  view,  the  anxiety  about  keeping  women  at  the  centre  of  concern, 
about  avoiding  the  constant  pull  in  the  direction  of  a  focus  on  men  and 
distortions  in  their  favour,  is  appropriate.  Failing  to  engage  in  a  full  relational 
analysis  of  men's  role  in  the  violence  is  not.  A  relational  understanding  of  gender 
needs  to  take  seriously  actual  relationships  betzoeen  men  and  women,  in  which 
men  are  as  much  embedded  in  networks  of  relationship  as  women^^.  In  most 
intimate  relationships,  verbal  violence  and  infliction  of  emotional  pain  flows 
both  ways.  It  is  not  really  possible  to  understand  why  one  partner  does 
something  without  looking  at  the  dynamic  between  them.  Most  of  the  feminist 
literature  suggests  that  the  physical  and  emotional  abuse  of  "battering"  is  an 
exception.  Although  the  man  always  has  some  story  about  what  she  did  to 
provoke  the  attack,  and  the  woman  is  always  trying  to  figure  out  what  she  did 
and  how  she  can  control  her  behaviour  so  that  it  doesn't  happen  again,  the 
literature  generally  treats  this  as  part  of  the  pathology  of  violence  that  is  aimed  at 
total  control  and  domination.  For  example,  there  is  an  excellent  study  of  the 
Ontario  welfare  svstem  and  how  it  affects  women  who  are  survivors  of  intimate 
partirer  violence.  It  is  titled,  "Walking  on  Eggshells," because  this  a  phrase 
women  commonly  use  to  describe  both  their  life  in  a  battering  relationship  and 
their  experience  with  the  welfare  system:  it  is  impossible  to  tell  what  will 
happen  next,  when  the  next  assault  will  come,  when  the  welfare  check  will 
suddenly  be  cut  or  stop  coming.  Women  experience  both  relationships  as 
characterized  by  surveillance,  control,  domination,  unpredictability,  and 
incomprehensibility. 

I  am  prepared  to  defer  to  the  consensus  in  the  literature  that  it  is  not  the 
woman's  behaviour  that  causes  the  violence.  The  problem  is  that  this  de¬ 
centering  of  men  often  seems  to  lead  to  a  failure  to  provide  a  thorough  going 
relational  approach  to  understanding  male  violence.  And  the  absence  of  a 
consistently  relational  stance  toward  men's  role  can  lead  to  an  oddly 
individualistic  account  of  male  behaviour,  embedded  in  a  detailed  and 
comprehensive  analysis  of  all  the  relational  contexts  that  shape  women's 
experience  of  battering  and  the  difficulty  of  escaping  it.  We  can  begin  to  see  this 
odd  mix  in  a  thoughtful  critique  of  an  Alberta  government's  report  on  "family 
violence."^®  One  of  the  central  purposes  of  the  critique  is  to  point  out  the 


56  Of  course,  the  concept  of  gender  also  exceeds  the  relationship  between  men 
and  women. 
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inevitable  failures  of  an  individualistic,  psychological  approach.  Lambert  quotes 
a  report  from  the  Calgary  Coalition  on  Family  Violence: 

The  difficulty  with  many  of  these  frameworks  is  that,  in  reducing 
wife  abuse  to  a  psychological  problem,  the  social  context  within 
which  violence  occurs  is  ignored.  Wife  abuse  is  seen  as  an 
individual  or  a  marital  problem  only.  This  view  does  not  address 
the  social  inequality  of  women  which  underlies  violent  behaviour 
toward  them...^^ 

She  goes  on  to  say  that,  "  the  Alberta  government's  ideology  appears  to  be  that 
abusive  relationships  are  not  products  of  a  patriarchal  culture  and  system  but 
simply  relationships  in  which  people  don't  know  how  to  handle  their  anger." 

The  evidence  against  the  anger  management  analysis  is  that  men  who 
batter  their  partners  are  not  generally  or  randomly  violent.  Abusive  men  target 
women  who  are  their  partners: 

Violence  is  a  chosen  response  with  a  chosen  target.  Men  do  not 
usually  attack  their  bosses,  friends,  sisters  or  neighbours  when  they 
get  stressed  out,  only  their  wives  or  girlfriends.^^ 

The  mix  of  relational  analysis  and  invocation  of  male,  individual  choice  is 
clearer  still  in  Jones.  Her  point,  like  that  of  other  feminist  writers,  is  that  the 
targeting  is  structured  by  relations  of  inequality,  by  patriarchal  conceptions  of 
masculinity.  These  personal  relations  of  male  violence  are  only  comprehensible 
when  looked  at  in  light  of  the  broader  picture  of  gender  relations  (sometimes 
combined  with  other  liierarchical  relations  like  race  and  class).  Jones  also  has  an 
interesting  and  disturbing  chapter  about  contemporary  cultural  validation  of 
anger  and  aggression  and  the  presentation  of  sex  and  violence  as  a  natural  mix. 
As  she  presents  it,  this  cultural  context  helps  explain  male  violence.  But  in  the 
end  (literally  the  last  pages  of  her  book)  it  is  men's  choice  to  engage  in  the 
violence:  "men  choose  to  use  violence  to  get  their  way.  They  Ccin  just  as  well 
choose  not  to,  as  many  men  do  who  take  a  stand  with  women  against  violence 
and  emotional  abuse." 

Is  this  plausible  as  an  adequate  account  of  why  some  men  batter  their 
partners?  Part  of  the  volitional  stor}'  is  often  that  batterers  seek  total  control  over 
"their  women."  They  use  violence  strategically  to  get  it.  But  what  makes  them 
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want  total  control?  What  makes  them  seem  desperate  to  have  it?  Should  we  just 
dismiss  the  "language  of  love,"  the  cries  of  "1  can't  live  without  you,"  as  mere 
strategic  posturing? 

Joseph  A.  Kuypers  offers  an  interesting  example  of  an  effort  at  what  1 
would  call  a  relational  analysis  of  male  violence  in  Man's  Will  to  Hurt.^^  He 
situates  men's  violence  against  their  intimate  partners  as  part  of  a  much  wider 
pattern  of  male  violence,  which  includes  the  violence  of  many  sports,  hunting  for 
fun,  entertainment  that  glorifies  male  violence,  the  violence  of  ruthless  profit 
seeking,  and  violent  crime  (noting  that  females  are  1/10  as  likely  to  commit 
violent  crimes  as  men^^).  He  talks  about  how  boys  are  socialized  into  both 
inflicting  pain  and  taking  it  stoically,  and  the  physical  danger  as  well  as  social 
ostracism  involved  in  refusing  to  comply  with  dominant  norms  of  masculinity. 
This  danger  is  just  one  of  the  ways  male  violence  structures  relations  among 
men,  as  well  as  between  men  and  women.  He  sees  male  violence  as  the  lynch  pin 
of  patriarchy: 

To  end  male  violence  is  to  seriously  rearrange  the  power  relations 
between  men  and  women.  If  the  male  is  given  or  claims  a  position  of 
superiority,  then  he  will  use  whatever  means  available  to  him  to  keep  his 
position.  Since  no  other  unique  means  are  left  to  him  except  his  greater 
ability  to  control  with  force,  this  is  what  he  uses.  And  he  justified  his  acts 
as  being  in  the  service  of  a  "natural  order"  —  his  position  of  power, 
authority,  duty  and  domination.  This  view  is  simple:  a  man's  ability  to 
control  other  people  and  keep  them  in  subservient  positions  is  sufficient 
to  explain  violence.  Violence  serves  his  ends  and  keeps  the  patriarchal 
order  in  place.  But  this  view  is  also  profound,  because  it  goes  to  the  heart 
of  relahons  between  the  sexes  and  focuses  thoughts  of  change  on 
fundamental  structures  of  society.^^ 

For  Kuypers,  this  wider  context  is  part  of  an  inquiry  into  the  benefits  of 
compliance  with  violent  masculinity,  the  pressures  to  comply,  and  the  many 
forms  of  instruction  into  and  enactment  of  violence.  This  wider  context  the  offers 
the  best  answer  I  have  seen  for  not  trying  to  understand  the  personal  relational 
dynamics  of  battering  relationships.  He  notes  that  many  such  accounts  end  up 
being  stories  of  "wifely  complicity,"  (including  contradictory  theories  such  as 
women  provoke  men's  violence  because  they  act  helpless,  and  strong,  successful 
women  provoke  men's  violence  by  "showing  them  up"  (p.38).  But  more 
importantly,  blaming  the  victim  in  IPV  is  part  of  a  wider  scenario  in  which 
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violence  is  presented  as  a  necessary  move  to  rectify  a  wrong.  ''Construct  your 
evil  in  a  way  the  public  will  support . . .  and  you  will  be  given  free  reign  and 
public  support  to  use  pain,  to  send  a  message,  to  right  a  wrong,  to  even  a  score, 
to  teach  a  lesson.  The  benefits  are  obvious  and  your  violence  is  obviously 
necessary." He  links  the  story  of  provocation  in  IPV  with  one  of  the  key 
elements  of  the  male  code  of  violence:  someone  else  has  to  start  it.  This  code  is 
applied  in  international  relations  as  well  as  violence  against  women  and 
children. 

He  persuasively  argues  that  the  relational  analysis  that  matters  in  IPV  is 
not  that  of  the  interpersonal  dynamics  between  batterer  and  partner,  but  the 
ways  relations  of  dominance  are  structurally  connected  to  male  violence 
throughout  society.  (There  is,  of  course,  a  question  of  the  connection  between 
these  wider  patterns  and  violence  in  same-sex  IPV.)  The  solution  he  is  aiming  at 
is  a  radical  transformation  in  the  role  of  violence  in  masculinity  and  in  society's 
collective  tolerance  of  male  violence  in  its  many  forms. 

It  might  well  be  that  inquiries  into  patterns  of  personal  relational 
dynamics  between  batterers  and  their  partners  will  be  helpful  to  couples  trying 
to  transform  those  dynamics.  And,  as  Chapter  7  suggested,  I  think  there  are 
important  comiections  between  social-psychological  dynamics  of  power  and 
control,  the  dominant  understandings  of  autonomy  and  individuality,  and  the 
social  and  institutional  structures  that  sustain  these  practices.  But  for  the 
purposes  of  social  and  legal  policy,  I  think  feminist  scholars  and  activists  have 
made  a  reasonable  choice  in  their  focus  on  collective  practices  that  provide 
impunity  for  male  violence,  and  the  way  those  practices  constrain  and  harm 
women. 

Even  Kuypers,  whose  interest  is  in  the  collective  practices  that  generate 
and  sustain  male  violence,  uses  the  language  of  choice.  He  wants  to  emphasize 
(as  Jones  does)  that  men  get  something  out  of  their  violence  and  they  do  so  in 
large  part  because  they  generally  get  away  with  it.  He  wants  to  emphasize  not 
only  men's  choice  to  threaten  and  use  violence,  but  not  to  challenge  the  routine 
violence  they  obseiwe.  "  Men  who  plan  war  games,  who  hunt  for  fun  or  enact 
killing  and  call  it  entertainment  are  not  confronted  by  less  violent  men.  They  go 
their  way  assured  of  general  male  approval."^^  If  transformation  is  possible, 
there  has  to  be  choice  —  and  the  assumption  of  responsibility  for  choices  made. 
But  I  find  his  language  of  choice  less  troubling  because  it  is  situated  in  an 
analysis  of  all  the  factors  that  drive  the  choice  for  violence  and  complicity.  It  is 
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an  insistence  on  individual  responsibility  even  in  the  face  of  structures  of 
relations  that  demand  violence  or  complicity  in  it. 

Kuyper's  project,  like  those  of  others  trying  to  understand  contemporary 
masculinity  and  the  structures  that  generate  it,  is  a  necessary  complement  to  a 
relational  analysis  of  violence  against  women.  The  restructuring  of  relations 
between  men  and  women,  the  reconstruction  of  the  meaning  of  gender,  can  best 
be  done  if  there  is  a  symmetry  in  the  understanding  of  how  the  relations  of 
gender  intersect  with  other  hierarchies  and  state  structures  for  both  men  and 
women. 


II.  Restructuring  Sexuality:  Confronting  Unease  About  a  Relational  Approach 
A.  Kennedy:  The  ''tolerated  residutun/'  contested  values,  inherent  uncertainties 

Duncan  Kennedy  offers  an  extremely  interesting  step  in  that  direction.  He 
offers  an  intriguing  account  of  the  costs  and  benefits  for  men  and  women  of  what 
he  calls  the  "tolerated  residuum"  of  sexual  abuse  of  women  by  men.^°  In  North 
America,  despite  laws  against  rape,  intimate  partner  violence,  and  sexual 
harassment,  society  collectively  tolerates  a  startlingly  high  level  of  ongoing 
abuse.  This  is  the  "tolerated  residuum."  Kennedy  asks  what  men  who  do  not 
engage  in  violence  get  out  of  it,  what  it  might  cost  them  to  reduce  that 
"acceptable  residuum,"  and  what  they  might  get  out  of  a  reduction.  His  version 
of  cost  benefit  analysis  involves  what  I  would  call  a  relational  analysis  of 
consequences  of  a  shift  in  state  (and  other)  practices  to  reduce  the  level  of  abuse. 
Keimedy's  analysis  also  points  to  two  important  challenges  to  the  relational 
approach:  1)  the  deep  contestation  over  the  values  that  relations  are  to  foster  and 
2)  the  inevitable  uncertainties  about  how  law  will  affect  relations. 

It  is  important  to  be  clear  that  the  "tolerated  residuum"  is  not  a  version  of 
what  society  acknowledges  as  acceptable.  Part  of  how  abuse  (and,  I  would  say, 
violence)  against  women  currently  functions  is  as  an  ongoing  disjuncture 
between  formal  law  and  practice:  the  legal  system  is  set  up  "to  condemn  sexual 
abuse  of  women  by  men  in  the  abstract,  but  at  the  same  time  operating  the 
system  so  that  many,  many  instances  of  clearly  wrongful  abuse  are  tolerated."^ ^ 
Indeed,  this  disjuncture  operates  not  just  within  the  legal  system,  but  more 
broadly  to  constitute  a  kind  of  "cultural  crisis" 
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It  seems  to  me  that  women  would  benefit  enormously  if  they  were  free  of 
the  actual  abuse,  free  to  do  the  things  they  now  can  t  risk  doing,  and  free 
of  the  generalized  fear  that  is  a  rational  response  to  the  pervasiveness  of 
male  violence.  But  the  conventional  view  denies  or  ignores  this  whole 
range  of  costs.  The  various  activist  movements  against  battery,  child 
abuse,  rape,  and  sexual  harassment,  with  their  allies  in  social  work, 
psychotherapy  and  the  liberal  media,  have  gradually  forced  them  into 
public  awareness,  without  managing  to  have  a  major  impact  on  them  in 
practice.  The  result  is  a  situation  of  disequilibrium,  a  kind  of  cultural 
crises  for  the  conventional  view. 

The  crisis  arises  because  acknowledging  the  actual  prevalence  of  abuse 
threatens  to  undermine  the  other  elements  of  the  gestalt:  that  abuse  is  a 
matter  between  a  small  class  of  abnormal  perpetrators  and  a  small  class  of 
victims;  that  apparent  instances  are  often  explained  by  the  woman's 
behavior;  and  that  the  whole  practice  is  of  only  marginal  importance  to 
the  patterns  of  social  life.^^ 

To  understand  this  cultural  crisis,  and  the  possibility  of  shifting  it  toward 
transformation,  Kennedy  argues  that  we  need  to  understand  that  there  are 
powerful  conflicts  of  interest  between  men  and  women  over  how  it  is  resolved. 
We  also  need  to  see  the  many  and  varied  ways  in  which  the  ongoing  tolerance 
affects  men  and  women,  and  to  envision  the  possible  consequences  of  different 
forms  of  transformation.  In  making  this  argument,  Kennedy  offers  insights  into 
social  relations  and  how  they  are  shaped  by  the  "tolerated  residuum,"  which  is 
itself  constituted  in  part  by  law.  He  thus  offers  us  a  good  example  of  how  law 
(interacting  with  other  practices  and  beliefs)  structures  social  relations.  It  is  a 
particularly  good  example  because  he  is  always  alert  to  the  complexities 
involved.  A  given  law,  practice  or  norm  never  simply  determines  conduct— at 
any  level,  from  judges'  interpretation  to  whether  women  engage  in  "sexy 
dressing".  There  is  always  variance  and  contestation.  Though  it  is  important  to 
see  that,  broadly  speaking,  "men"  may  enjoy  benefits  or  bear  costs  from  legal 
practise,  there  is  not  one  homogenous  group  of  men  who  will  have  the  same 
experience. 

Kennedy's  analysis  is  also  candidly  speculative.  In  this  way  he  reveals 
one  of  the  inherent  difficulties  and  limitations  of  a  relational  approach.  It  is 
possible  to  gather  evidence  about  how,  say,  women  constrain  their  behaviour 
because  of  fear  of  violence  or  sexual  abuse,  but  that  behaviour  will  almost  always 
be  "over-determined. "73  There  will  be  so  many  different  factors  affecting  it  (even 
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if  one  can  tell  a  plausible  story  about  how  many  of  these  factors  are  related  to 
male  power),  that  it  will  be  extremely  difficult  to  show  that  the  constraints  are 
caused  by  a  given  practice,  such  as  the  ratio  of  reported  rapes  to  prosecutions. 
Kennedy  is  always  conscious  of  these  difficulties,  which  are  then  heightened 
when  the  objective  is  to  project  future  changes  in  behaviour,  affect,  or  identity  as 
a  result  of  changes  in  policy  and  practices.  My  version  of  relational  analysis 
requires  both  forms  of  inherently  difficult  claims:  1)  about  how  existing  legal 
practices  shape  relations,  and  2)  why  we  have  reason  to  believe  that  certain  kinds 
of  changes  will  yield  different  relations,  wlrich  in  turn  will  better  foster  the  core 
values  at  stake. 

I  have  turned  to  Kennedy  here  in  part  to  confront  these  difficulties,  as  well 
as  to  confront  the  depth  of  disagreement  there  is  likely  to  be  about  the  core 
values  at  issue.  Of  course,  the  degree  of  difficulty  will  vary.  For  example,  there 
are  some  practices  of  welfare  systems  that  seem  obviously  to  put  women  at  risk 
of  further  violence,  such  as  the  requirement  of  naming  the  father  of  dependent 
children  and  the  failure  to  inform  women  who  have  been  battered  that  they  may 
be  eligible  for  an  exemption  from  this  requiremenF'^.  There  are  strongly 
contested  policies  such  as  mandatory  arrest  in  the  case  of  intimate  partner 
violence,  that  some  claim  will  restructure  relations  between  men  and  women  in 

t 

ways  that  increase  women's  autonomy. And  then  there  are  crucial,  but 
intrinsically  contested  aspirations  to  "undo"  certain  constructions  of  gender,  for 
example,  to  transform  the  complex  relation  between  masculinity,  dominance, 
and  violence.  Even  the  most  straightforward  arguments  about  the  connections 
between  a  policy  and  women's  vulnerability  to  violence  involve  uncertainty. 

And  the  most  complex  involve  a  disturbing  level  of  speculation.  Later  I  will 
consider  whether  other  approaches  are  actually  more  certain  or  offer  a  path  to 
transformation  (or  rights  protection)  that  is  less  demanding. 

Kennedy  actually  offers  almost  no  concrete  details  about  the  sort  of 
changes  in  laws,  practices,  or  policies  that  he  thinks  would  shift  the  "residuum." 
His  focus  is  on  trying  to  figure  out  what  the  resistance  to  such  changes  would  be, 
and  the  kinds  of  effects  such  a  change  might  have.  He  persuasively  argues  that 
this  exercise  in  analysis,  imagination,  and  speculation  might  help  men  see  that 
while  there  would  be  costs,  there  could  also  be  important  benefits.  And  he 
acknowledges  that  even  his  picture  of  optimal  benefits  is  contested.  This  is  an 
important  piece  in  the  kind  of  analysis  a  relational  approach  requires. 

I  want  to  give  a  brief  indication  of  how  he  tries  to  show  that  the  ongoing 
tolerated  violence  and  abuse  is,  in  fact,  central  rather  than  marginal  to  "the 


(Mosher  et  al.  2004: 44-5) 
75  (Ben-Ishai  2008) 


382 


Page  33  of  72 


patterns  of  social  More  specifically,  and  instrumentally,  he  argues  that. 

If  men  and  women  benefit  in  various  describable  ways  from  abuse, 
it  is  important  to  say  so,  because  the  vulgar  male  interest  in  abuse  is 
likely  to  get  translated  into  action  through  male  control  of  the 
legislative,  judicial,  and  administrative  processes.  If  men  have 
other,  often  unrecognized,  non-moral,  material,  erotic  or  aesthetic 
interests  in  reducing  or  ending  abuse,  then  it  is  important  to  say  so. 
These  interests,  more  fully  recognized,  might  influence  this  same 
ruling  male  class. ^ 

In  order  to  understand  what  those  interests  might  be,  he  proposes  a  cost 
benefit  analysis,  that  starts  from  the  claim  that,  ^'men's  and  women's  reactions  to 
the  particular  line  we've  chosen  to  draw  between  sanction  and  tolerance  have 
extensive  'indirect"  consequences  for  everything  from  the  details  of  day  to  day 
behaviour  to  the  formation  of  male  and  female  identities."^^  In  charting  those 
consequences,  he  intends  to  challenge  the  conventional  view  of  abuse  and  the 
way  it  interferes  with  an  honest  assessment  of  both  the  advantages  and 
difficulties  of  change: 

To  my  mind,  the  main  problems  with  the  conventional  view  are  (a) 
that  abuse  is  far  too  widespread  to  be  understood  through  the 
categories  of  abnormality  or  pathology,  (b)  that  the  manoeuvre  of 
blaming  the  victim  allows  both  men  and  women  to  deny  its  reality, 
(c)  that  this  denial  keeps  men  and  women  in  situations  that  seem  not 
to  involve  it  at  all,  and  (d)  that  the  result  is  blindness  to  the  real 
conflict  of  interests  between  men  and  women  in  this  area. . . .  the 
conventional  view  greatly  understates  both  the  costs  to  women  of 
present  practice  and  the  potential  costs  to  men  of  changing  it.  The 
conventional  view  is  apologetic:  it  views  the  status  quo  through 
rose-colored  glasses,  and  at  the  same  time  underplays  the  structural 
factors,  and  particularly  male  interests,  that  support  it.^^ 


The  costs  to  women  include  the  familiar  feminist  arguments  about  the 
constraints  in  behaviour  driven  by  pervasive  fear  of  violence  and  efforts  to  avoid 
assault  and  insult.  The  costs  to  men  of  trying  to  reduce  the  residuum  include  both 
actual  and  anticipated  increase  in  surveillance  and  constraint,  collectively  having 
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to  deal  with  an  increased  number  of  complaints,  and  a  cruder  definition  of  abuse 
to  make  it  more  "workable/'^®  The  current  arrangement  spares  both  abusive  and 
non-abusive  men  the  burden  of  excess  or  inaccurate  enforcement  that  any 
significant  increase  in  social  control  would  almost  certainly  generate.  And  it 
spares  them  the  burden  of  precautions  against  the  risk  of  excess  enforcement."^^ 
A  shift  in  who  bears  the  burden,  would  shift  social  relations:  "The  argument  that 
increased  enforcement  would  make  men  hesitate  to  take  altogether  innocent 
initiatives  toward  women  is  usually  put  forwaird  without  considering  that  the 
tolerated  residuum  makes  women  hesitate  to  take  altogether  innocent  initiative 
toward  men."^^ 

The  bottom  line  here  is  that  there  is  a  conflict  of  interest  between  men  and 
women.  This  basic  coirflict  is  compounded  by  a  belief  that  men  and  women  see 
the  issues  of  abuse  differently.  This  means  that  for  women  to  get  a  greater  share 
of  the  power  to  mterpret  and  enforce  the  law  is  likely  to  make  men  very  nervous. 
Kennedy  notes  another  interesting  cost  to  trying  to  give  women  more  protection: 
"Such  an  effort  would  force  us  men  into  conflict  with  one  another.  It  would  force 
us  to  define  our  postions  and  use  our  resources  and  energy  in  fights  about 
definition  and  enforcement.  We  men  can  avoid  these  fights  so  long  as  the  whole 
level  of  enforcement  is  low  enougji  so  that  most  of  the  time  women  know  from 
the  beginning  that  they  have  no  effective  recourse."^^ 

Under  the  heading  of  "bargaining  in  the  shadow  of  sexual  abuse  law," 
Kennedy  makes  a  variety  of  arguments  about  how  men's  overall  bargaining 
power  in  relation  to  women  is  increased  by  the  background  " residuum. 

Women's  knowledge  that  their  existing  situation  (whether  in  intimate 
relationship  or  workplace)  could  be  a  lot  worse,  i.e.  they  could  end  up  with  a 
batterer  or  a  Vv^orkplace  full  of  sexual  harassment,  makes  them  less  willing  to 
leave,  more  willing  to  put  up  with  disadvantages  of  various  kinds,  makes  the 
threat  to  leave  less  credible.  These  are  ways  the  background  residuum  works  to 
enhance  the  power  of  non-abusive  men. 

What  most  engages  Kennedy's  interest  and  insight  are  subtler  costs  and 
benefits  of  the  role  of  the  residuum  in  the  construction  of  gender  and  desire: 

the  reality  of  male  abuse  of  women  burdens  or  discourages  the 

activities  of  fantasy,  play,  invention  and  experiment  through  which 
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we  have  whatever  hope  we  may  have  of  evolving  or  transcending 
our  current  modes  of  male  and  female  sexuality.  For  this  reason,  I 
argue  that  men  have  at  least  a  potential  erotic  interest  in  fighting 
against  it.^^ 

Thus  while  Kennedy  want  us  to  be  recognize  the  ways  non-abusive  men  get 
something  out  of  the  ongoing  violence,  he  also  wants  us  to  see  the  costs  of  that 
violence  and  the  potential  benefits  of  change  to  those  same  men.  The 
background  threat  of  violence  operates  in  a  kind  of  repressive  way  that 
undermines  the  sort  of  possibilities  that  he  is  interested  in,  and  thinks  many  men 
might  be  interested  in— if  they  turned  their  minds  to  it.  For  example,  "1  value 
the  occasions  when  women  surprise,  disconcert  and  sometimes  terrify  men  by 
suggesting  possibilities  of  identity  that  have  nothing  to  do  with  what  men  think 
women  "ought  to"  be  like,  but  come  at  us  (men)  out  of  their  irreducible 
differences.  The  system  of  abuse  makes  these  occasions  less  likely  than  they 
might  be  in  its  absence,  and  indeed  seems  targeted  to  prevent  them  from 
happening  at  all."^^  Keeping  women  in  their  place,  sustaining  a  whole  regime 
of  liberal  patriarchy^^  enforces  men's  superior  power,  but  at  the  cost  of  a  kind  of 
rigidity  of  roles  and  repression  of  women's  active,  playful  and  imaginative 
sexuality.  Kennedy  wants  men  to  think  about  whether  that  isn't  a  very  big  cost. 

Kennedy  addresses  this  question  through  a  long,  interesting  discussion  of 
"sexy  dressing,"  it's  relation  to  abuse  and  its  role  in  the  construction  of  male  and 
female  sexuality.  Thus  he  draws  a  picture  of  connections  between  a  legal  (and 
social)  regime  that  tolerates  a  large  "residuum"  of  violence,  everyday  practices 
like  dress  codes  (and  the  flaunting  of  them  in  sexy  dressing),  and  people's 
experience  of  their  sexual  identity  and  desire.  This  ultimately  brings  him  to  the 
thorny  issue  of  the  eroticization  of  power.  Here  we  confront  a  potential  clash  in 
objectives.  His  readers  can  agree  with  his  imaginative  analysis  about  the  links 
between  law,  violence,  and  the  construction  of  sexuality.  To  use  my  language, 
we  can  see  how  his  analysis  is  helpful  in  revealing  the  complex  ways  the  most 
subtle  (as  well  as  the  crudest)  relations  between  men  and  women  are  structured 
by  practices  that  could  be  changed  if  there  were  a  collective  commitment  to 
reduce  the  residuum  of  violence.  But  what  sorts  of  relations  should  a  new 
regime  be  trying  to  structure?  It  is  relatively  easy  to  say  that  the  value  to  be 
promoted  is  increased  physical  security  for  women.  But  having  shown  that  the 
existing  "residuum"  is  doing  a  lot  more  than  failing  to  provide  protection,  the 
question  inevitably  arises  about  what  sorts  of  gender  identity  and  desire  would 
characterize  an  optimal  structure  of  relations.  While  Kennedy,  as  I  noted  above. 
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does  not  try  to  spell  out  exactly  what  concrete  changes  in  legal  practices  are 
likely  to  lead  to  the  sorts  of  changes  he  has  in  mind,  he  does  directly  confront  his 
readers  with  the  reality  that  they  are  likely  to  disagree  with  one  another  (and 
him)  about  these  subtler  dimensions  of  relations  between  men  and  women. 

To  use  a  relational  analysis  for  purposes  of  social  transformation  — which 
reducing  violence  against  women  would  constitute  —  one  needs  to  think  not  only 
about  the  connections  between  given  practices  (of  say  law  enforcement)  and 
relations  (say  of  power  and  autonomy)  between  men  and  women.  One  is  forced 
to  think  about  the  kinds  of  changes  one  wants.  If  we  acknowledge  that  the 
existing  regime  of  gender  identity  and  desire  is  shaped  by  the  way  the  current 
"residuum"  operates,  then  it  is  a  bit  disingenuous  to  suggest  that  the  objective  of 
change  is  simply  an  unproblematic  commitment  to  safety  and  security. 

So,  for  example,  Kennedy  looks  at  different  ways  of  responding  to  the 
current  structures,  including  the  eroticization  of  dominance.  He  concludes  his 
discussion  of  norms  and  practices  of  "sexy  dressing"  by  saying  that  what  is 
wrong  politically  is  that  these  norms  disempower  women  within  the  "male 
sphere"  and  what  is  wrong  with  them  erotically  (from  the  perspective  of  a 
straight,  white,  middle  class  man)  is  that  they  require  "each  party  to  give  up  a 
possible  pleasure  —  that  which  might  be  found  in  the  activity  the  regime  allocates 
to  the  opposite  sex.  To  say  this  is  to  make  a  choice  between  two  plausible  routes 
beyond  asymmetry."®^ 

One  of  these  routes  is  to  "try  to  get  rid  of  sexual  objectification  and  to  de- 
eroticize  power  in  sex."  I  want  to  focus  on  the  de-eroticization  of  power,  both 
because  it  is  important  to  so  many  feminist  arguments  and  because  it  is  a 
compelling  instance  of  competing  values.  As  he  sees  it, 

De-eroticizing  power  in  sex  means  looking  for  the  sexual  charge, 
the  excitement,  that  is  sometimes  present  when  the  other  is  'just  the 
same'  while  at  the  same  time  'different,"  without  implying 
hierarchy.  [Note  the  echo  here  of  Benjamin.]  It  also  means  trying 
to  "deprogram  one's  own  excitement  at  images  of  domination  and 
submission.  Though  this  is  unmistakably  the  liberal  humanist 
sexual  program,  it  seems  to  me  what  is  often  behind  cultural  and 
socialist  feminist  theorizing  about  sex  as  well.^^ 

But  this  is  not  Kennedy's  choice.  First,  he  quotes  Judith  Butler  to  suggest 
that  it  is  impossible:  "sexuality  is  always  constructed  within  the  terms  of 
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discourse  and  power."  Therefore,  "the  postulation  of  a  normative  sexuality  that 
is  'before,'  'outside,'  or  'beyond'  power  is  a  cultural  impossibility  and  a 
politically  impracticable  dream,  one  that  postpones  the  concrete  and 
contemporary  task  of  rethinking  the  subversive  possibilities  for  sexuality  and 
identity  within  the  terms  of  power  itself."^®  He  then  endorses  Robin  Morgan's 
picture  of  taking  turns  with  power  positions  in  sex,  rather  than  trying  to  de- 
eroticize  power:  "  a  joyous  competition  which  must  include  an  assumption  of 
defeat  as  (1)  temporary  and  (2)  utterly  lacking  in  humiliation;  of  any  triumph  as, 
obversely,  impermanent  and  meaningless.  Tiie  taking  and  giving  of  tums.^^  There 
will  be  strongly  felt  disagreement— not  just  among  feminists  — about  the  project 
of  de-eroticizing  power  or  embracing  it  in  a  form  of  sexual  turn-taking.  And 
wliile  in  this  context,  Morgan's  picture  is  presented  as  the  more  expansive,  less 
disciplinary  project,  there  are  those  who  would  contest  her  rejection  of 
humiliation  as  having  any  legitimate  place  in  sexual  play.  There  is  no 
uncontested  picture  of  the  sort  of  sexual  freedom,  empowerment,  or  autonomy 
that  should  follow  from  the  elimination  of  the  forms  of  sexuality  held  in  place  by 
violence.  And  Kennedy  reminds  us  at  the  end  that  the  contestation  can  go 
deeper  than  that:  "Both  the  idea  of  reducing  the  violence  so  we  can  get  on  with 
playing  within  while  evolving  the  repertoire,  and  the  idea  of  overthrowing  the 
repertoire  altogether,  are  open  to  the  critique  that  people  would  end  up  worse  off 
in  fact  with  more  freedom  and  less  repression."^^ 

What  I  find  important  here  is  both  the  confrontation  with  contested 
choices,  and  the  view  that  these  choices  matter  because  it  is  possible  to 
reconstruct  eroticism  (even  if  he  suggests  that  trying  to  de-eroticize  power  is 
impossible,  or  perhaps  undesirable  because  of  the  depth  and  scope  of 
disciplinary  work  involved  in  collective  "deprogramming.").  Erotic  charges  are, 
like  everything  else,  open  to  interpretation  and  transformation.  "We  learn  them, 
and  unlearn  them.  Abuse,  tangled  into  the  cultural  images  through  which  we 
produce  and  interpret  our  own  and  other  people's  sexuality,  seems  to  me  to 
weigh  heavily  on  this  tricky,  risky  enterprise.  I  think  men  and  women  might 
fantasize,  play,  experiment,  and  innovate  more,  and  perhaps  more  happily,  if 
there  was  less  of  this  danger."^^  Most  attractively  (to  me),  Kennedy  holds  out  the 
prospect  of  eroticizing  women's  sexual  autonomy. 

One  might  say  that  for  the  purposes  of  his  article  and  of  this  chapter,  what 
matters  is  that  the  reduction  of  violence  is  a  prerequisite  for  any  of  the  desirable. 


(Kennedy  1992: 1388).  (1388,  quoting  Butler,  1990,  p.  30) 

9^  (Kennedy  1992: 1388).  (quoting  Morgan,  Metaphystical  Feminisim,  in  Going 
Too  Far,  p290,  301, Kennedy's  emphasis) 

92  (Kennedy  1992: 1393) 

93  (Kennedy  1992: 1390) 


387 


Page  38  of  72 


contested  reconstructions.  But  the  depth  of  the  conflict  over  competing  pictures 
of  optimal  reconstruction  matters.  Kennedy  gives  no  real  hint  as  to  which 
policies,  which  paths  to  the  reduction  of  the  residuum  would  move  the 
transformation  of  the  erotic  charge  in  one  direction  or  another.  Even  if  the 
reduction  is  a  prerequisite,  the  form  it  takes  can  matter.  As  we  will  see  shortly 
with  Halley,  there  are  some  legal  forms  that  she  thinks  are  dangerous.  And  her 
judgment  is  shaped  by  the  sort  of  vision  of  sexual  freedom  she  has.  As  we  have 
seen,  my  version  of  the  relational  approach  requires  attention  to  each  step:  what 
are  the  values  at  stake;  what  structures  of  relations  will  foster  those  values;  how 
will  different  forms  of  legal  rights  or  policies  structure  relations.  The  first  step 
(values)  is  inevitable  contested,  and  the  others  inevitably  tentative  or  speculative. 
But  these  limitations  are,  I  think,  inherent  in  any  project  of  social  transformation. 
And  given  the  existing  failure  to  provide  women  with  uncontested  values  such  as 
physical  safety  and  bodily  integrity,  the  need  for  transformation  should  not  be 
contested.  Neither  should  its  difficulties  be  obscured. 

Finally,  although  I  think  Kennedy  would  find  my  position  too  close  to  the 
de-eroticization  of  dominance  that  he  rejects,  his  argument  parallels  mine  in  Ch 
5,  "Violence  Against  Women."  Violence  is  too  deeply  intertwined  with  existing 
constructions  of  gender  and  sexuality  to  imagine  that  sometliing  like  more 
effective  policing  can  simply  stop  the  violence.  (Though  better  policing  can  be 
part  of  a  process  of  change.)  Deeper  changes  in  the  relations  between  men  and 
women  are  necessary  because  the  violence  sustains  and  is  sustained  by  the 
existing  structure  of  relations.  There  is  a  necessarily  circular,  or  spiralling, 
structure  to  the  change.  If  the  residuum  of  violence  is  reduced,  women  will  have 
more  freedom  and  power  in  relation  to  men.  If  men  are  to  accept  this  reduction 
and  the  changes  that  flow  from  it,  their  own  seiise  of  their  gender  and  sexuality 
will  shift  — arid  not  just  for  men  who  acted  out  a  sense  of  entitlement  to  violence 
and  now  have  to  refrain  from  it.  The  new  versions  of  sexuality  that  start  to 
emerge  may  still  eroticize  dominance,  but  they  will  not  entail  a  large  "residuum" 
of  violence  and  abuse.  The  law  that  is  involved  in  reducing  the  residuum  is  thus 
inevitably  involved  in  the  "tricky,  risky"  project  of  transforming  gender  relations 
and  sexuality.  Some  versions  of  the  language  of  rights,  demanding  simply  that 
women  have  the  same  rights  to  safety  and  bodily  integrity  as  men,  can  hide  this 
larger,  unnerving  dimension  of  the  project.  But  a  relational  approach  will  not. 
Kennedy's  central  point  is  to  persuade  men  that,  having  faced  these  wider, 
contested  and  unpredictable  implications,  they  can  see  not  just  the  real  costs,  but 
the  less  obvious  potential  benefits  to  the  new  eroticism  that  will  emerge: 

Abuse  screws  women  up  sexually,  and  that's  bad  for  men.  It 
discourages  women  from  risking,  disciplines  them  not  to  risk  the 
forms  of  pleasure/ resistance  through  which  we  might  eroticize 
autonomy  and  soften  the  contrast  between  the  straight  white 
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middle  class  cultural  center  and  the  imagery  of  exciting  but 
dangerous  margins  that  are  often  real-life  sites  of  oppression.  And 
it  burdens  both  men's  and  women's  fantasy,  play,  experiment  and 
innovation  with  questions,  risks,  fears,  and  guilt  that  trap  us  in  the 
reproduction  of  patriarchal  sex.  Being  against  abuse  is  not,  for 
men,  just  a  matter  of  human  rights,  empathy,  protecting  "our" 
women,  romantic  paternalism  or  political  correctness,  however 
valid  and  important  each  of  those  may  be.^^ 

In  closing,  I  want  to  note  a  colleague's  (Pamela  Shime)  scepticism  that 
men  would  be  willing  to  give  up  power  for  more  "play."  This  goes  to  the  issue  of 
the  extent  to  which  the  many  forms  of  men's  superior  power  and  advantage  are 
sustained  by  violence.  The  greater  one  believes  that  link  to  be,  the  less  plausible 
Kennedy's  argument.  While  he  structures  his  argument  as  a  cost-benefit  analysis, 
one  would  have  to  weigh  the  advantages  of  "fantasy,  play,  experiment  and 
innovation"  very  highly  to  give  up  such  advantages  as  the  effective  control  of 
corporations,  the  on-going  wage  gap,  and  the  structure  of  what  Eva  Kittay  calls 
'dependency  work' --through  which  men  can  count  on  women  doing  a  huge 
proportion  of  the  care  giving  necessary  for  those  inevitably  dependent  upon  it, 
with  little  or  no  remuneration.^^ 

Of  course,  men  do  not  have  to  be  conscious  of  the  relation  between  their 
advantages  and  their  tacit  tolerance  of  the  residuum  of  violence.  Most  probably 
are  not.  But  Kennedy's  argument  does  not  try  to  assess  what  the  whole  picture 
of  costs  to  men  would  be  if  women  were  really  equal  competitors  for  all  their 
advantages  and  if  the  distribution  of  care  work  were  no  longer  orgcinized  around 
gender  — a  conception  of  gender  sustained  in  part  by  the  ongoing  threat  of 
violence.  Despite  his  arguments  about  how  the  residuum  backs  up  superior 
negotiating  positions  of  various  kinds,  what  he  details  is  the  way  men  might  be 
subjected  to  greater  constraint  and  surveillance  if  there  were  a  serious  effort  to 
reduce  the  residuum.  But  the  tacit  picture  is  that  men  would  continue  more  or 
less  in  their  current  positions  wliile  suffering  this  constraint.  Those  who  believe 
(as  he  suggests  he  does)  that  the  whole  structure  of  male  privilege  is  sustained  by 
women's  pervasive  fear  of  violence,  should  anticipate  a  much  deeper  disruption 
of  the  power  structure  if  the  violence  were  to  be  significantly  reduced.  It  is  the 
willingness  to  trade  off  this  deep  disruption  for  the  pleasures  of  freer  play  in  sex 
and  gender  roles  that  seems  unlikely. 

If  we  are  to  be  really  candid  about  the  values  at  stake,  a  greater 
acknowledgment  of  the  potential  disruption  seems  called  for.  I  think  it  is  helpful 


(Kennedy  1992: 1393) 
95  (Kittay  1999) 
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to  bring  to  light  the  costs  to  "play"  -which  I  think  is  an  important  and  too  often 
ignored  human  value.  But  as  Shime  also  points  out,  through  prostitution  our 
culture  makes  available  to  men  forms  of  play  that  are  outside  the  normal  bounds 
of  their  marriages  and  public  performances. 

And,  as  we  saw  earlier,  Kuypers^^  argues  that  a  vast  structure  of  social 
practices-from  war  to  entertainment— is  built  around  male  violence.  Violence 
against  women  is  one  piece  of  this.  To  give  up  the  structures  of  hierarchy  and 
privilege  built  on  male  violence,  would  require  a  huge  transformation.  The 
benefits  of  sexual  playfulness  and  openness  to  experimentation  will  surely  not  be 
sufficient  incentive.  And  it  seems  unlikely  that  violence  against  women  can  be 
disentangled  from  other  ways  in  which  male  violence  is  embedded  in  the 
meaning  of  masculinity  and  the  many  structures  that  enact  and  enforce  that 
meaning.  Kuypers  tries  to  offer  as  motivation  a  catalogue  of  the  harms  the 
culture  of  male  violence  generates.^^  1  think  that  in  the  end  ,  some  combination 
of  a  justice  argument  and  a  deeper  analysis  of  the  collective  and  individual  costs 
of  patriarchy  will  be  necessary  to  persuade  men  to  make  the  changes  necessary 
to  end  the  violence  that  sustains  it.^^ 


/ 


(Kuypers  1992) 

98  For  example,  he  points  to  the  "acts  of  violence  done  in  the  name  of  'good, 
'aggressive,'  and  'competitive'  business  .  . .  done  by  men"  (Kuypers  1992:  42). 

He  cites  evidence  that  physical  harm  done  by  corporate  crime  (in  a  corporate 
world  dominated  by  men)  "dwarfs  that  done  by  lone  men  acting  violently  on  the 
street  or  at  home.  The  interested  reader  is  referred  to  Power,  Crime  and 
Mystificaiton  by  Steven  Box  (1983),  who  argues  that  'if  consumer  and  citizen 
avoidable  death  and  injury  were  added  to  workers  avoidably  killed  and  injured, 
then  the  ratio  between  corporate  criminal  violence  and  "conventional"  criminal 
violence  would  clearly  put  the  former  in  an  extremely  unfavorable  light'" 
(Kuypers  1992:  43). 

99 1  also  want  to  note  my  sadness  and  ambivalence  as  I  watch  my  18  year  old  son 
learn  one  of  the  basic  rituals  of  a  violence-based  patriarchy.  Late  at  night,  he 
regularly  walks  one  of  his  female  friends  home  the  few  blocks  from  our  house 
and  when  traveling  part  way  home  via  public  transit  with  a  girl  he  pays 
attention  to  whether  he  should  wait  with  her  until  her  bus  comes  or  whether  the 
area  is  safe  enough  for  him  to  continue  on  home.  1  feel  pleased  that  he  is 
responsible  and  attentive.  I  feel  dismayed  this  his  young  male  responsibilities 
include  learning  to  see  women  as  potential  victims,  (bad)  men  as  predators,  and 
(good)  men  as  protectors.  He  is  learning  to  assume  his  role  as  protector.  And  he 
is  doing  it  well  and  thoughtfully.  I  find  it  admirable  and  attractive.  I  find  it  sad 
and  dismaying. 
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B.  Butler  and  Halley:  Norms,  normalizing,  and  deep  sexual  diversity — and  the 
problem  of  transformation  through  the  state 


I  turn  now  to  Judith  Butler  and  Janet  Halley  to  look  more  deeply  into  the 
troubling  dimensions  of  the  social  transformation  part  of  the  relational  approach. 
While  my  point  in  Ch.  5  ''Violence"  (as  I  just  noted)  was  that  ending  violence 
against  women  meant  restructuring  relations  between  men  and  women,  I  was 
focused  there  on  showing  that  the  engagement  with  the  meaning  of  gender  was 
inevitable  if  the  violence  was  to  be  stopped.  I  was  trying  to  confront  the 
argument  that  such  issues  must  be  beyond  the  reach  of  the  liberal  state.  But  I 
was  not  trying  to  confront  the  extent  to  which  such  a  project  is  tricky  and  risky. 
The  reconstruction  of  gender  I  discussed  had  primarily  to  do  with  the  role 
violence  plays  in  masculinity  and  the  role  of  dominance  for  both  male  and 
female  constructions  of  gender.  My  argument  there,  like  that  of  most  feminists, 
treats  violence  as  simply  and  unequivocally  bad.  Janet  Halley  challenges  us  to 
ask,  what  is  violence  and  is  it  always  bad?  Both  Butler  and  Halley  warn  that 
feminist  projects  of  protecting  women  from  men,  and  of  trying  to  shift  the 
dominant  construction  of  masculinity  to  one  that  is  less  dangerous  to  women, 
may  affect  the  wider  meaning  of  gender  —  and  the  wider  universe  of  diversely 
gendered  persons  —  in  ways  feminists  had  not  thought  about.  And  when  the  law 
and  the  state  are  harnessed  to  these  projects,  they  can  pose  real  dangers. 

While  it  might  be  self  evident  that  gender  involves  sexuality,  and  thus 
transformations  of  gender  will  involve  sexuality,  Halley  reminds  us  that  the  full 
dimensions  of  human  sexuality  remain  uncharted.  She  brings  home  to  us  that  to 
take  on  a  project  that  seems  uncontested  in  the  feminist  world  —  reducing  the 
residuum  of  violence  — is  to  step  into  highly  contested  and  unknown  terrain. 
Halley  reminds  us  starkly  of  the  murkiness  of  sex:  "I  think  most  of  us  experience 
sex  (when  its  not  routinized)  as  an  alarming  mix  of  desire  and  fear,  delight  and 
disgust,  power  and  surrender,  surrender  and  power,  attacliment  and  alienation, 
ecstasy  in  the  root  sense  of  the  word  and  enmired  embodiedness."ioo  She 
confronts  us  with  how  little  we  really  know  about  sex  and  what  would  constitute 
optimum  forms  of  sexual  relations  -  in  the  workplace,  in  the  "privacy"  of  the 
home,  the  value  of  privacy  for  sex,  the  role  of  public  display  of  sex.  She  reminds 
us  that  there  are  deep  and  contested  judgments  about  the  nature  of  sexuality,  as 
well  as  about  ideal  forms  of  gender  relations,  that  shape  arguments  and  policies 
for  reducing  violence  against  women. 

Before  offering  a  sample  of  what  Halley  has  to  offer,  I  want  to  turn  to 
Butler's  useful  discussion  of  "norms."  Tliis  will  provide  a  helpful  framework  for 


100  (Halley  2006:  301-2) 
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the  question  that  hovers  over  all  of  this  discussion:  to  what  extent  is  it  actually 
possible  or  desirable  to  adopt  a  hands  off,  or  at  least  "state  off"  approach  once 
we  recognize  the  unknown  and  contested  nature  of  sexuality. 

Butler  points  out  that  the  term  "norm"  can  be  used  in  two  different  ways. 
"On  the  one  hand,  norms  seem  to  signal  the  regulatory  or  normalizing  function 
of  power."^^^  Norms  in  this  sense  define  the  normal,  the  acceptable  and  thus 
inevitably  exclude  those  who  deviate  from  the  norm.  Theorists  who  use  the  term 
"normalizing"  tend  to  use  it  with  a  derogatory  connotation,  emphasizing  the 
exclusion,  the  "disciplining"  used  to  enforce  conformity  with  the  norm.  "But 
from  another  perspective,  norms  are  precisely  what  binds  individuals  together, 
forming  the  basis  for  their  ethical  and  political  claims.  When  ...  I  oppose 
violence  done  by  restrictive  norms,  I  appear  to  appeal  to  a  norm  of  non-violence. 
It  would  seem  to  follow  that  norms  can  operate  both  as  unacceptable  restrictions 
and  as  part  of  any  critical  analysis  that  seeks  to  show  what  is  unacceptable  in  that 
restrictive  operation.^^^^" 

I  find  this  neat  juxtaposition  of  the  two  usages  very  helpful.  She 
associates  the  two  with  different  kinds  of  theory.  They  also  track  academic 
disciplinary  boundaries.  I  was  onte  at  a  conference  of  mostly  legal  academics 
who  had  been  talking  in  highly  affirmative  terms  about  norms  for  an  hour. 
Finally  someone  from  sociology  noted  that  he  found  the  whole  conversation  odd, 
since  in  the  academic  world  he  inhabited,  norms  always  connoted  "normalizing" 
in  the  derogatory  sense.  What  I  find  useful  is  the  reminder  that  the  two  forms 
are  not,  in  practice,  separable.  When  one  talks  about  shaping  norms  in  an 
affirmative  sense  —  like  norms  of  non-violence  —  one  must  remember  that  those 
norms  will  inevitably  also  be  normalizing  and  thus  exclusionary^^^.  As  we  will 


^01  (Butler  2004:  219) 

^02  (Butler  2004:  219-20) 

^03  At  one  point  Butler  seems  to  hold  out  the  hope  of  norms  that  are  not 
normalizing.  She  talks  about  norms  that  will  be  useful  in  building  a  world  in 
which  "collective  means  are  found  to  protect  bodily  vulnerability  without 
precisely  eradicating  it".  These  norms  "will  have  to  work  not  tlirough 
normalization  or  racial  and  ethnic  assimilation,  but  through  collective  sites  of 
continuous  political  labor"  (Butler  2004:  231).  I  think  it  is  more  consistent  with 
the  rest  of  her  argument  to  say  that  collectively  we  should  strive  to  build 
institutions  that  foster  open  contestation,  that  invite  democratic  political  labor  to 
continuously  shape  and  reshape  norms,  but  that  we  should  recognize  that  all 
norms  will  have  some  normalizing  dimension  to  them.  All  we  can  do  is  to  be 
self-conscious  about  that,  and  to  build  habits,  practices,  relatioirs,  norms  and 
institutions  that  foster  that  self-consciousness  and  an  ongoing  openness  to 
transformation.  I  will  have  more  to  say  about  this  at  the  close  of  this  chapter. 
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see,  Halley  points  to  the  exclusion  even  in  the  seemingly  uncontested  norm  of 
reducing  violence. 

As  1  read  her,  Butler  tries  to  expand  the  space  within  the  second  usage  to 
minimize  the  exclusionary.  She  associates  the  second  usage  with  Habermas, 
who  ''relies  on  norms  to  supply  a  common  understanding  for  social  actors  and 
speakers."  And  she  tries  to  disrupt  his  assumptions  about  what  is  common: 

Do  we  need  to  know  that,  despite  our  differences,  we  are  all 
oriented  toward  the  same  conception  of  rational  deliberation  and 
justification?  Or  do  we  need  precisely  to  know  that  the  "common" 
is  no  longer  there  for  us,  if  it  ever  was,  and  that  the  capacious  and 
self-limiting  approach  to  difference  is  not  only  the  task  of  cultural 
translation  in  this  day  of  multiculturalism  but  the  most  important 

way  to  non-violence.105 

I  think  Butler  rightly  keeps  pushing  for  ways  to  sustain  openness,  for  example, 
"the  necessity  of  keeping  our  notion  of  the  'human'  open  to  future 
articulation."  10^  At  the  same  time  she  acknowledges  the  inevitability  of 
constraint:  "Through  recourse  to  norms,  the  sphere  of  the  humanly  intelligible  is 
circumscribed,  and  this  circumscription  is  consequential  for  any  ethics  and  any 
conception  of  social  transformation."i07 


One  might  even  say  that  openness  itself  is  a  key  norm  for  Butler.  Here  we 
can  return  to  the  issue  of  gender  norms,  for  it  is  in  part  open-ended  gender 
norms  that  Butler  is  after.  Butler  offers  up  as  a  hope,  perhaps  even  a  goal,  a 
freeing  up  of  gender  constraints.  So  that  more  —  the  maximum  number?—  of 
people  can  perform  gender  in  a  way  suits  them,  so  that  the  possibilities  of  ways 
of  performing  gender  is  expanded,  so  that  fewer  people  will  find  that  their 
desires  put  them  at  risk  — of  violence,  of  being  seen  as  less  than  human,  as 
improperly  human,  of  being  seen  as  sick  or  making  some  kind  of  fundamental 
mistake  about  what  it  means  to  be  human.  And  she  offers  lessening  violence  as  a 
normative  standard  for  choosing  among  the  kinds  of  orders  a  society  might 
choose  (and  impose). 


104  (Butler  2004:  220) 

105  (Butler  2004:  221) 

106  (Butler  2004:  222) 

107  (Butler  2004:  222) 

108  {Butler,  2004  #16@Chapter  10 
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But  here  the  different  contexts  in  which  she  is  thinking  about  gender  and 
violence  (threats  to  all  forms  of  the  non-normative)  and  I  am  thinking  about 
violence  (male  violence  against  female  partners)  has  a  strikingly  different 
resonance.  She  wants  to  maximize  the  range,  the  scope  for  different  ways  of 
performing  gender  and  minimize  the  ^"punishment"  (not  necessarily  state 
inflicted)  of  those  who  do  not  conform  to  the  (inevitable)  norms.  In  particular, 
she  wants  to  minimize  the  use  of  violence  to  enforce  those  norms  —  especially 
given  their  inevitably  exclusionary  character. 

I,  on  the  other  hand-to  be  deliberately  crude  —  want  to  eliminate  a  form  of 
gender.  I  want  to  undo  a  particular  form  of  gender  — the  intertwining  of 
masculinity  and  violence.  I  want  to  figure  out  how  the  state  is  supporting  the 
particular  (one  might  say  pathological)  version  of  this  intertwining  in  male 
battering— through  police  behaviour  that  amounts  to  failure  to  protect, 
prosecutorial  decisions,  absence  of  public  funding  for  shelters,  welfare  policies 
that  drive  women  back  into  battering  relationships,  etc..  And  I  want  the  state  to 
stop  supporting  that  form  of  doing  gender,  and  sometimes  to  directly  intervene 
to  stop  particular  moments  of  those  performances. 

I  assume  that  Butler  would  agree  that  at  some  level  the  difference  in  our 
projects  is  not  as  stark  as  I  have  just  presented  it.  The  kind  of  violence  she  wants 
to  get  rid  of  (I  thiirk  that  is  a  fair  statement)  is  itself  a  form  of  performing  gender, 
too.  People  who  use  violence  to  enforce  gender  norms  (say  by  beating  up  gays) 
are  participating  in  the  performance  of  gender.  (Indeed,  I  think  it  is  interesting 
that  many  of  the  "reasons"  that  batterers  are  reported  as  offering  for  their 
violence  are  a  kind  of  gender  norm  enforcement:  the  house  is  messy,  she  is 
fooling  around  with  other  men,  she  didn't  do  what  I  told  her  to.)  So  there  are 
certain  kinds  of  violent  performances  of  gender  that  she  —  like  I  —  would  like  to 
see  stopped.  And  in  at  least  some  instances,  we  would  both  endorse  the  use  of 
state  power  (like  the  criminal  law)  to  stop  them. 

But  now  when  we  turn  to  Halley,  we  see  how  complicated  both  projects 
may  be  — because  Halley  wants  to  complicate  what  she  sees  as  the  standard 
feminist  rejection  of  mixing  sex  and  violence.  In  a  way  hue  to  Butler's  invitation 
to  always  see  norms  as  fluid  and  contested,  Halley  wants  us  to  see  that  trying  to 
end  the  mix  of  sex  and  violence  is  likely  to  be  just  the  sort  of  exclusionary, 
constricting,  and  dangerous  norm  that  Butler  is  worried  about.  It  is  particularly 
dangerous  because  the  state  is  likely  to  be  drawn  in. 

Halley  thus  offers  a  troubling  (because  compelling)  version  of  the  concern 
that  my  relational  project,  like  feminism  generally,  is  far  too  likely  to  call  in  the 
state  to  participate  in  normalizing  (in  the  bad  sense)  projects.  Her  argument 
might  even  suggest  that  my  form  of  relational  feminism  is  particularly 
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dangerous  because  it  so  explicitly  takes  on  the  project  of  transforming  relations, 
including  intimate  gender  relations  —  cind  thus  will  almost  certainly  be  intrusive 
and  destructively  normalizing.  The  first  question  for  me  is  whether  I  can  make 
the  same  sort  of  answer  to  her  that  I  made  in  the  chapter  on  violence:  in  most 
cases,  the  state  is  already  present.  My  project  doesn't  call  for  greater  state 
involvement,  it  calls  for  different  state  involvement.  The  state  helps  construct 
relations  in  ways  I  think  are  bad  (promote  violence  against  women),  and  I  want  it 
to  shift  the  forms  of  its  structuring  activities  to  reduce  violence  against  women. 

Beyond  the  issue  of  the  role  of  the  state,  the  broader  question  would  be:  is 
the  relational,  transformational  project  intrinsically,  or  likely  to  be,  more 
dangerously  intrusive,  more  normative  in  the  bad  sense,  than  is  optimal?  As  we 
have  seen,  the  reduction  of  the  residuum  (including  IPV)  necessarily  involves  a 
reconstruction  of  masculinity.  Kennedy  is  optimistic  about  new  versions  of 
gender  that  would  create  more  room  for  playing  sexual  power  games  that  evoke 
fantasies  of  sex  and  violence,  without  actually  doing  violence.  Halley  raises 
doubts  about  whether  projects  of  reducing  the  residuum  will  actually  leave  the 
kind  of  scope  for  diverse  sexualities  she  thinks  there  should  be.  She  fears  the 
inevitable  normalizing  function  even  of  reducing  the  residuum  (or  at  least  of  the 
forms  it  is  likely  to  take).  And  I  don't  think  I  would  endorse  either  of  their 
visions  fully. 

The  second  issue  then,  as  I  have  already  indicated,  is  the  inevitability  of 
deeply  contested  normative  judgment  in  decisions  about  social  transformation, 
including  every  protest,  or  policy  advocacy,  or  claim  about  core  values.  The 
(implicit)  question  for  me  is  whether  my  version  of  the  relational  approach 
makes  adequate  space  for  the  contested  nature  of  the  values  that  I  say  law  is 
supposed  to  advance  as  it  (inevitably)  structures  relations.  As  I  said,  Butler, 
somewhat  tentatively,  suggests  that  lessening  violence  might  work  as  a 
normative  standard  she  was  willing  to  sign  on  to.  And  both  feminists  and  others 
often  hold  out  ending  or  reducing  violence  as  an  uncontested  norm.  But  Halley 
wants  us  to  think  twice  about  that.  And  even  about  whether  "consent"  is  going 
to  get  us  very  far  in  resolving  the  difficulties.  Thus  she  brings  home  very  clearly, 
the  depth  of  disagreement  that  may  be  revealed  when  doing  the  work  of 
relational  analysis. 


Like  Kennedy,  Halley  employs  the  language  of  costs  and  benefits.  She 
wants  us  to  see  that  they  always  entail  one  another,  and  that  hidden  costs  and 
benefits  are  everywhere.  For  example, 

"I  am  assuming  that  we  live  in  a  world  where  gains  for  transsexuality 
might  come  at  the  expense  of  feminism.  This  can  happen  at  the  level  of 
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material  distributions:  safety  and  home  for  transsexuals  might  require  the 
reaffirmation  of  precisely  the  social  forms  that  have  been  deployed  to 
make  heterosexuality  compulsory.  And  it  can  happen  at  the  level  of 
theory:  thought  practices  that  make  transsexuality  articulate  might  make 
intersexuality  less  intelligible,  might  render  gender  trouble  less  powerful 
an  idea.  Real  social  goods,  real  social  costs  are  being  allocated  here.^®^ 


And  the  hidden  costs  are  especially  worrisome  when  they  are  embedded 
in  legal  decisions.  At  the  end  of  her  book.  Split  Decisions:  How  and  Why  to  Take  a 
Break  front  Feminism,  Halley  takes  up  two  cases  which  she  thinks  have  very 
serious  costs.  The  first  is  Oncale  v.  Sundowner  Offshore  Services,  Inc.  (1998)  in 
which  a  man  working  on  an  all  male  oil  rig  alleged  that  he  was  repeatedly 
"menaced  and  harassed  by  his  supervisor  and  two  co-workers.  They  tlrreatened 
to  rape  him;  twice  they  held  him  down  while  placing  their  penises  up  against  his 
body;  once  they  grabbed  him  in  the  shower  and  did  something  (one  cannot  be 
sure  quite  what)  with  a  piece  of  soap.  His  complaints  were  ignored  and  he  quit 
under  protest.  Oncale  complained  in  federal  court  that  he  had  suffered  the  form 
of  employment  discrimination  under  Title  VII  that  we  call  'sexual 
harassment'."  The  United  State's  Supreme  Court  held  that  he  could  sue  under 
Title  VII,  and  laid  out  the  terms  for  finding  same-sex  sexual  harassment. 

Halley  offers  four  different  scenarios  one  could  construct  around  the  facts 
of  the  case.  She  wants  to  highlight  the  possibility  that  what  "the  case  is  about"  is 
not  providing  protection  (say  for  feminine  men)  from  same  sex  harassment,  or 
"homosexual  panic"  (in  which  the  complainant  is  allegedly  panicked  by  his  own 
homosexual  desires  and  then  accuses  those  he  was  attracted  to  of  assault  or 
harassment  to  justify  his  attack  on  them),  but  something  much  trickier, 
"problematicness  panic." 

On  [the  problematicness  panic  re-reading]  it  was  precisely  the  loss  of 
certainty  about  wantedness  that  the  players  were  seeking.  That  was  their 
desire.  It's  a  risky  desire:  acting  on  it  places  one  in  the  way  of  having 
some  unwanted  sex.  Things  can  go  wrong;  we  need  to  keep  one  eye  on 
the  cause  of  action  for  assault.  But  more  profoundly,  if  things  go  right,  the 
wantedness  of  the  sex  that  happens  will  be  unknowable.  The  queer 
theoretic  reading  of  the  case  reminds  us  that  we  will  always  do  violence 
when  we  decide.^^^ 


109  (Halley,  2006  #15@237-234} 

111  (Halley  2006:  290-1) 

112  (Halley  2006:  300) 

113  (Halley  2006:  300-1) 
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Here  Halley  is  challenging  one  of  the  most  sacred  of  contemporary 
feminist  commitments:  no  means  no.  That  mantra  (which  I  think  has  done 
tremendous  good)  effectively  claims  that  unwanted  sex  is  what  the  law  should 
protect  us  from.  (Of  course  the  slogan  is  used  in  the  context  of  men  forcing 
women,  but  I  think  the  wider  issue  of  unwantedness  is  (almost)  the  same.)  It 
thus  denies  that  there  are  desires  for  ambiguity  about  wantedness,  desires  which 
should  be  respected  and  protected,.  And  it  allows  people  who  get  panicked 
about  those  desires  to  bring  down  the  force  of  the  law  on  others  as  a  way  of 
asserting  their  normalcy.  And  that,  in  turn,  will  enforce  norms  and  relations 
among  people  in  ways  that  discourage  rather  promote  experimentation  with 
unwantedness  in  sex. 

Of  course  throughout  we  are  concerned  about  sexual  predators 
who  make  the  workplace  impossible  for  their  victims.  But  we 
might  also  worry  that  Oncales  who  inhabit  my  fourth  rereading 
contradict  their  own  past  decisions  when  they  claim  access  now  to 
a  less  problematic  set  of  norms  about  wantedness.  We  might  want 
to  estop  them  from  claiming  now  that  then  they  didn't  want  to  put 
wantedness  en  ahime,  not  only  because  we  find  this  dishonesty 
repulsive,  but  also  because  the  social  forces  they  will  gather  and 
sharpen,  if  they  win,  bid  to  make  Title  VII  a  vanilla-sex  regime.  It 
might  turn  the  normative  screw  in  the  direction  of  less  problematic 
sex,  making  problematic  sex  more  unwanted  by  more  people,  and 
increasingly  more  actionable.  . . .  There  are  lots  of  people  out 
there  —  card-on- the-table  moment:  I  am  one  of  them— who  think 
the  problematic  of  wantedness  isn't  just  tolerable;  we  think  it's 
beautiful;  its  brave;  its  complicated  and  fleeting  and  elaborate  and 
human.  Workplace  discrimination  rights  to  bring  problematicness 
panic  suits  against  it  insulate  a  big  part  of  the  world  from  our 
political  reach.1^4 

I  think  that  statement  is  very  brave,  complicated,  human  and  very 
problematic.  It's  as  tricky  and  risky  as  the  desire  for  ambiguously  unwanted  sex. 
But  I  am  persuaded  of  what  I  see  as  Halley's  main  point:  an  open  engagement 
with  the  ambiguities  and  unknowable  dimensions  of  sexuality  reveal  costs  to 
what  look  like  unambiguous  benefits  of  a  legal  regime  of  protection  against 
sexual  abuse  and  violence: 

[There]  are  some  pretty  striking  downsides  to  the  Oncale  decision. 
They  might  not  be  worth  it.  Protecting  feminine  gay  men  is  a  good 
thing  to  do;  same-sex  wrongdoing  should  not  be  exempted  from 
regulation;  people  should  be  made  to  worry  about  how  their  sexual 


114  (Halley  2006:  301) 
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desires  affect  other  people;  everybody  has  to  work  and  should  be 
able  to  do  so  without  running  irrelevant  and  acute  dangers;  and  so 
on.  But  we  don't  get  those  social  gains  without  the  social  costs. 
The  benefits  have  costs.  And  the  costs  have  benefits:  as  long  as 
erotic  masochism  is  a  powerful  position,  we  face  the  problem  of 
infinitely  unknowable  preferences.^^^ 


Halley  has  an  equally  compelling  and  disturbing  (especially  her 
parenthetical  dismissal  of  ongoing  reactions  to  past  trauma  and  /  or  the 
possibility  that  rape  might  be  experienced  as  traumai^^)  analysis  of  Twyman  and 
Twyman  (1993)  a  case  where  a  woman  successfully  claimed  damages  for 
intentional  infliction  of  emotional  distress  on  the  basis  of  her  husband's  demands 
for  "mild  s  and  m"  sex.  Earlier  in  the  Twymans'  relationship,  she  had 
participated  in  such  sex.  But  then  she  was  raped,  and  said  that  after  that  she 
found  that  form  of  sex  intolerable.  Halley  paints  a  picture  in  which  we  can  see 
the  possibility  that  the  husband  was  trying  to  tell  her  that  he  couldn't  see  staying 
in  the  marriage  if  his  sexual  needs  were  not  met  —  rather  than  his  using  the  threat 
of  divorce  to  coerce  s  and  m  sex.  I  can  imagine  that  the  wife  felt  frightened, 
intimidated,  humiliated  and  sexually  inadequate  for  being  unable  to  meet  her 
husband's  sexual  needs— which  his  lover  was  meeting.  (There  is  the  barest  hint 
that  Halley  thinks  the  wife  is  sexually  inadequate;  she  should  have  gotten  over 
the  rape  and  gotten  back  into  the  sex  they  had  previously  engaged  in.)  The  wife 
then  uses  the  law  to  punish  him  for  her  pain.  As  Halley  reads  it,  Sheila 
Twyman's  project  was  to  seek  a  public  finding  that  his  conduct  is  "outrageous, 
beyond  all  possible  bounds  of  decency,  atrocious,  and  utterly  intolerable  in 
civilized  society."^^^  And  she  won  because  that  is,  roughly  speaking,  how  the 
judges  see  sadomasocliistic  sex. 

Even  without  Halley's  expansive  understanding  of  sexuality  I  can  see  this 
as  a  role  I  don't  want  the  law  to  play.  One  might  say  that  it  restructures  relations 
between  men  and  women,  giving  women  more  power  — in  particular  power  to 
insist  on  their  own  sexual  preferences.  But  here  I  would  agree  with  Halley,  the 
cost  of  such  benefits  are  too  high.  This  is  a  form  of  tacit  policing  of  "normal  sex," 
of  what  reasonable  men  can  ask  of  women,  that  is  unnecessarily  intrusive. 

Part  of  what  we  see  in  Halley  is  that  the  law  continues  to  be  engaged  in 
(indirectly)  defining  "normal"  sex,  in  ways  I  thought  had  gone  the  way  of 
criminal  sanctions  against  sodomy. 


115  (Halley  2006:  302) 

116  (Halley  2006:  353) 
118  (Halley  2006:  357) 
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Paying  attention  to  the  vast  range  of  sexual  preferences  that  people  have, 
the  extreme  difficulty  of  adjudicating  among  them  to  determine  which  are  really 
harmful  or  dangerous  (sex  with  young— but  what's  young?  —  children  might  be  a 
candidate),  leads  me  to  agree  with  Halley  that  we  must  always  be  alert  to  the 
hidden  costs  when  we  look  to  the  law.  This  may  be  especially  true  when  sex  is 
involved.  The  scope  of  the  unknowablity  is  daunting,  making  one  want  to  tread 
lightly.  But  what  would  it  mean  to  tread  lightly?  Sex  is  always  involved  if 
gender  is  involved,  and  that  covers  most  projects  aimed  at  women's  equality, 
safety,  and  well  being^^^.  Moreover,  the  unknowability  around  sex  may  be  just 
more  evident  or  more  extreme  than  the  inherent  unknowability  in  other 
domains. 

As  1  read  Halley,  it  is  clear  that  she  doesn't  think  that  the  libertarian 
hands-off /  state  off  solution  is  a  real  one. 

Once  we  really  do  admit  masochism  into  our  vocabulary  of  sexual 
pleasure,  we  make  it  hard  to  know  that  any  particular  social 
outcome  involving  sexuality  broadly  conceived  is  a  cost  or  a 
benefit,  a  good  or  a  bad.  Even  there,  we  must  —  constantly, 
existentially,  pragmatically,  and  in  uncertainty  decide.^-^ 

One  of  the  reasons  we  must  decide  is  that  the  law  is  already  actively  constructing 
sexuality.  There  are  a  few  instances  in  which  one  can  just  say  that  the  law  should 
just  stop  doing  what  it  is  doing,  that  getting  the  state  out  will  foster  the  sort  of 
reconstruction  one  hopes  for.  Decriminalizing  homosexual  activity  is  an 
example.  But  as  the  conservative  voices  make  clear,  that  is  not  doing  nothing. 
And  in  any  case,  in  most  other  contexts  the  choice  is  between  forms  of  law,  of 
enforcement,  of  policy,  not  between  law  and  no  law. 

Thus,  in  the  end,  I  can  offer  Halley  the  same  answer  I  put  forward  in  Ch.  5 
"Violence."  My  project  does  not  call  for  greater  state  involvement,  if  calls  for 
different  state  involvement.  But  the  values  that  guide  that  involvement  remain 
(inevitably)  contested. 


To  say  this  is  not,  of  course,  to  adopt  the  view  (usually  associated  with 
Katherine  MacKinnon)  that  the  essence  of  gender  is  the  sexual  oppression  of 
women  by  men. 

120  (Halley  2006:  363) 
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III.  Relational  Transformation 
A.  Openness,  Intrusion,  and  Self-Consciousness 

Feminism  created  a  new  normativity.  It  offered  a  language  of  justice  and 
entitlement  to  challenge  long  standing  social  and  legal  practices.  It  is  the  self 
conscious  project  of  many  feminists  to  get  the  state  to  support  that  normativity 
instead  of  an  older  one  that  authorizes  and  protects  male  power  and  provides  an 
impunity  to  men  for  harms  to  women  that  are  (or  should  be)  formally  legal 
wrongs.  As  we  will  see  shortly  when  I  turn  to  Jones  "to  do"  list,  in  case  after  case 
an  existing  state  practice  is  identified,  and  its  modification  called  for.  What  then 
should  feminists  do  about  Halley's  insightful  inquiry  into  the  costs,  and  potential 
costs  of  such  projects?  While  Halley's  target  is  feminism,  for  my  purposes  her 
argument  raises  wider  problems. 

The  feminist  project  of  social  transformation  is  not  structurally  very 
different  from  most  projects  of  egalitarian  transformation.  They  all  call  for  a 
recognition  of  the  way  the  existing  law  is  complicit  in  sustaining  inequality  and 
for  changes  in  the  law  to  advance  equality.  Other  egalitarian  projects  may  not 
engage  sexuality  in  such  a  centraLway.  (Although  in  North  America  sexuality  is 
a  big  part  of  how  racialization  and  class  identity  works.)  But  I  have  turned  to 
Halley  (and  Butler  and  Kennedy)  to  see  how  they  trouble  my  relational  approach 
to  transformation  generally.  Most  transformational  projects  that  I  would  want  to 
encourage  to  use  my  approach  have  a  transformational  normativity  (e.g.,  ending 
racism,  poverty)  that  they  want  to  use  to  guide  changes  in  the  law.  And  this 
normativity  will  have  its  normalizing  dimension.  All  projects  of  greater 
inclusion  are  likely  to  have  a  hidden  dark  side  of  exclusion.  (Remember,  for 
example,  Halley's  comments  about  transgender.)  And  all  aspirations  to 
transformation  have  to  deal  with  inherent  uncertainty. 

I  want  to  begin  my  reflections  on  these  problems  by  starting  with  Butler's 
call  for  openness.  Halley  warns  us  that  feminists  (and  I  would  say  most 
reformers  guided  by  strong  normative  commitments)  run  the  risk  of  being 
blinded  by  their  particular  construction  of  the  core  of  injustice.  So  for  example, 
by  focusing  relentlessly  on  the  categories  of  male  and  female  and  the  oppression 
of  women  by  men,  they  fail  to  see  the  other  dimensions  of  the  problems  before 
them.  And  they  are  likely  to  fail  to  see  the  costs  of  the  benefits  they  propose.  So 
what  would  foster  a  kind  of  ongoing  commitment  to  open-endedness,  to  open- 
mindedness  in  a  way  that  could  work  together  with  a  passion  for  justice  (which 
will  always  have  a  particular  construction  that  highlights  some  things  and  hides 
others)?  I  think  my  version  of  the  relational  approach  has  something  to  offer 
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here.  And  what  it  has  to  offer  is  the  flip  side  of  one  of  its  potential  weaknesses, 
so  it  is  helpful  to  see  its  contribution  in  this  context. 

A  relational  approach  to  rights  calls  for  a  constant  inquiry  into  the  values 
that  are  at  stake  in  any  given  problem  (e.g.,  of  interpreting,  implementing, 
recognizing  new  rights).  It  then  requires  an  engagement  with  the  inevitably 
difficult,  sometimes  even  speculative,  process  of  figuring  out  what  kinds  of 
relations  would  foster  those  values,  and  then,  again,  what  kind  of  interpretation, 
policy  of  enforcement,  or  legal  recognition  would  structure  relations  one  way 
rather  than  another.  I  think  this  process  itself  requires  a  high  level  of  ongoing 
self-consciousness  about  the  difficulties  and  ambiguities  of  each  of  the  steps.  As 
I  noted  earlier,  this  approach  to  rights  resists  simple  reification.  Workable  "short¬ 
hands"  for  past  decisions  can  emerge,  so  that  every  new  problem  does  not  have 
to  be  resolved  "from  scratch."  Nevertheless,  it  is  harder  to  slip  into  a  language  of 
absolute  rights  and  claims  that  only  one  policy  or  interpretation  can  protect  the 
values  at  stake.  When  one  starts  to  think  about  the  problems  of  how  social 
relations  foster  or  undermine  a  particular  value,  there  should  be  a  tendency  to 
see  how  one  set  of  relations  intersects  with  another.  This  can  make  a  problem 
seem  unmanageable  in  scope;  it  can  also  encourage  an  attention  to  relations  that 
were  not  originally  on  ones  horizon. 

I  have  to  acknowledge,  however,  that  a  relational  analysis  does  not 
guarantee  the  sort  of  openness  I  have  in  mind.  I  think  there  are  many  feminists 
who  are  quite  sophisticated  in  thinking  tlirough  forms  of  relations  and  the  legal 
structures  that  shape  them  in  terms  of  the  relations  of  power  between  men  and  women. 
But  they  can  remain  blind  to  other  structurings  of  relations.  So,  for  example, 
Halley  says  of  Twynian: 

Twynian  as  background  family-law  rule  that  husbands  with 
enduring  in  eradicable  desires  for  sex  that  their  wives  find 
humiliating  must  either  stay  married  to  those  wives  or,  if  they  seek 
a  divorce  (which  they  might  well  want  to  do  simply  to  remarry  and 
have  non-adulterous  sex  with  women  who  do  not  find  their  desires 
humiliating),  pay  a  heavy  tax  in  shame,  blame,  and  cash.  Can 
feminism  acknowledge  that  zvonien  emerge  from  the  court's  decision  with 
new  bargaining  power  in  marriage  and  a  new  role  as  enforces  of  marital 
propriety?  And  can  feminism  see  how  costly  this  bargaining  endowment 
might  be  to  women,  zoho  can  tap  into  it  only  if  they  find  the  sex  in 
question  painfid  and  humiliating?  Can  feminism  read  the  case  as  male 
subordination  and  female  domination  -  and  still  as  bad  for  zvonien?^-^ 


(Halley  2006:  356)  (my  emphasis) 
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Even  feminists  using  a  relational  approach  will  need  the  reminders,  the 
insights  that  thinkers  like  Halley,  Butler  and  Kennedy  offer.  But  I  want  to  claim 
that  a  relational  approach  should  be  especially  receptive  to  those  insights.  They 
direct  our  attention  to  impacts  on  relations  which  we  might  have  missed.  And 
those  relations  are  likely  to  be  relevant  to  core  values  of  equality,  dignity,  safety 
etc.  A  relational  approach  should  stand  ready  to  receive  them,  even  if  they  are 
disruptive  of  initial  judgments  about  desirable  structures,  about  what  law,  which 
relations,  will  actually  foster  the  values  feminists  (or  other  social-transformers) 
care  about.  And  even  if,  as  I  will  come  to  shortly,  they  disrupt  the  initial 
construction  of  what  those  values  are. 

The  downside,  or  limitation  of  the  relational  approach  that  I  noted  above 
is  exactly  its  fluidity.  The  resistance  (not  imperviousness)  to  reification  and 
simplified  absolutism  or  certainty  comes  at  the  cost  of  the  uncertainty  inherent  in 
ongoing,  open-ended  inquiry.  The  project  of  relational  rights  interpretation  (or 
implementation)  requires  self-consciousness  about  the  difficulties  of  the 
judgements  involved,  the  unavoidable  uncertainty  not  only  of  imperfect 
information,  but  of  the  predictions  involved  in  the  claims  of  links  between  law, 
relations  and  values.  It  asks  judges  and  others  invoking  rights  and  projects  of 
transformation  to  be  self-conscious  about  the  contested  quality  of  the  values  and 
the  uncertainties  about  what  will  advance  them.  But  all  these  limitations  seem  to 
me  to  encourage  the  illusive  openness  Butler  advocates  —  in  a  way  still  consistent 
with  the  functioning  of  a  legal  system  committed  to  rights  and  the  rule  of  law. 

Indeed,  I  think  perhaps  the  only  hope  for  the  openness  Butler  calls  for  is 
self-consciousness.  We  will  all,  inevitably,  get  caught  in  our  preconceptions,  our 
commitments,  our  predilections  in  ways  that  blind  us  to  the  full  scope  of  the 
issues  we  actually  care  about— or  would  wish  to  care  about  if  we  could  see  them. 
Only  an  ongoing  self-consciousness  of  the  inevitability  of  this  blindness  will 
welcome  disruptive  insight,  that  literally  allows  us  to  see  things  differently. 

I  think  my  version  of  a  relational  approach  requires  and  promotes  just 
such  self-consciousness.  That  is  what  makes  it  so  demanding— so  demanding 
that  some  may  see  it  as  unworkable  in  practice.  This  is  the  heart  of  my  answer  to 
the  danger  of  the  intrusion  inlierent  in  the  project  of  restructuring  relations:  the 
"intrusion"  is  already  there.  The  law  and  state  policy  (among  other  things)  do 
structure  intimate  relations.  They  can't  just  not  do  it.  For  example,  the  state 
coidd  get  out  of  the  business  of  defining  and  authorizing  marriage.  (1  think  that 
might  be  a  good  idea.)  Legislators  could  then  engage  in  self-conscious  reflection 
about  what  sorts  of  intimate  relations  the  state  should  support  — long  term 
friends  living  together,  stable  but  shifting  communal  living  arrangements, 
siblings  living  together,  long  term  or  short  term  sexual  partnerships— and  what 
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policies  would  best  provide  that  support.  Legislators  could  decide  what  sorts  of 
intimate  financial  entanglements  the  state  should  supervise  the  dissolution  of,  in 
order  to  protect  vulnerable  parties.  Or  legislators  could  decide  that  none  of  those 
things  are  the  state's  business:  there  should  be  no  special  deals  mandated  for 
division  of  assets  or  pensions  or  health  care  or  participation  in  medical  decisions 
on  the  basis  of  intimate  relations.  Such  arrangements  should  be  left  to  private  or 
collective  contract.  Or  the  state  could  decide  that  such  arrangement  are  more 
like  promises  to  go  to  a  dinner  party  and  are  not  enforceable  at  law.  Legislators 
might  also  decide  that  more  direct  state  involvement  would  better  serve  the 
purposes  now  served  by  state  support  of  marriage.  Maybe  generous  state 
funding  for  a  range  of  child  care  options  would  serve  the  interests  of  children 
better  than  tax  benefits  for  married  couples  with  children.  Maybe  a  guaranteed 
annual  income  and  state  supported  health  care  would  better  protect  everyone's 
well  being  — and  equality— than  a  system  of  tying  pensions  and  private  health 
care  benefits  to  intimate  partners.  There  is  a  huge  range  of  ways  the  state  and  the 
legal  system  could  engage  with  intimate  relations.  All  of  them  would  structure 
those  relations  —  make  it  easier  or  harder  to  dissolve  the  relations,  provide 
incentives  for  forming  legally  recognized  relations,  making  partners  more  or  less 
dependant  on  one  another,  giving  the  partner  who  controls  access  to  shared 
benefits  greater  bargaining  power,  fostering  equality  or  dependency  within 
relationships.  As  I  hope  is  obvious  in  these  examples,  withdrawing  current 
forms  of  state  engagement  would  not  "stop"  structuring  relations,  it  would 
structure  them  differently.  Differently  in  each  of  the  forms  of  withdrawal  I  list. 

Wlrat  a  relational  approach  offers  is  a  self  consciousness  about  this 
inevitability  of  structuring  —  and  a  way  of  thinking  about  the  implications  of 
different  forms  of  structuring.  It  is  the  overtness  of  the  relational  approach  that 
sustains  the  self-consciousness  about  what  is  involved,  including  its  tricky,  risky 
encounters  with  sexuality. 

So  for  example,  one  might  try  to  imagine  the  project  of  fostering  an 
openness,  a  fluidity  in  the  meaning,  practices,  experience  of  gender.  One  might 
want  to  make  all  forms  of  sexual  partnering  equally  accessible  to  benefits 
traditionally  associated  with  marriage.  One  might  want  to  say  the  state 
shouldn't  try  to  support,  subsidize  long  term  relationships  over  multiple,  short¬ 
term  shifting  relationships.  Here  one  might  get  a  debate  over  the  benefits  of 
supporting  long  term  relationships  (requiring  a  clear  articulation  of  what  those 
benefits  are  and  who  exactly  will  enjoy  them)  vs.  the  "normalizing"  effects  of 
preference  for  long  term  relationships.  One  might  see  arguments  quite  similar  to 
some  of  the  violence  agaiirst  women  positions,  calling  for  more  serious  state 
protection  against  violence  directed,  say,  at  gays  or  transsexuals.  These  would 
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all  be  ways  of  making  life  more  liveable  for  a  wider  range  of  performances  of 
gender,  of  reducing  the  costs  of  acting  on  desires  that  are  not  (currently)  those  of 
the  majority. 

For  people  who  see  themselves  as  equality  advocates,  the  above  list  of 
possible  legal  and  policy  moves  might  generate  disagreement  (say  about  long 
term  relationships),  but  I  think  the  disagreements  are  likely  to  be  of  moderate 
iiitensity.  There  would  be  some  widely  shared  set  of  values  and  disagreements 
about  their  priority  and  the  best  means  of  achieving  them.  1  think  the  situation  is 
different  if  people  were  to  try  to  figure  out  what  it  would  mean  in  practical  terms 
to  embrace,  reject  or  be  relatively  neutral  toward  Halley's  invocation  of  the  erotic 
charge  of  "unwantedness."  As  I  noted  above,  it  is  a  direct  challenge  to  many 
parts  of  the  femininst  agenda  of  transformation  of  norms,  belief,  policy,  and  law. 
The  project,  as  1  see  it,  would  be  to  figure  out  how  to  make  space  for  those  who 
like  to  play  with  unwantedness  to  do  so  with  relative  safety  (which  would  have 
to  include  protections  against  one  partner  changing  her  mind  and  deciding  to 
invoke  the  law  to  reassert  her  "normalcy"),  without  radically  shifting  the  norm 
that  ordinarily  the  law  should  protect  against  unwanted  sex.  Part  of  the  problem 
is  that  the  law  is  still  a  long  way  from  actually  providing  that  protection.  If  it 
were  fairly  secure,  one  could  imagine  a  warmer  reception  (or  at  least  not  fierce 
resistance)  from  feminists  whose  projects  are  to  provide  better  protection  for 
women.  I  think  I  can  see  a  possible  path  forward  that  accommodates  both 
standpoints. 

It  begins  with  the  recognition  of  what  Ummni  Khan  successfully  shows: 
judges  have  quite  fixed  and  unexamined  views  about  what  normal  sexuality 
is.^^^  These  views  are  so  fixed  that  they  are  prepared  to  tacitly  deny  that  "real" 
women  could  want  sex  that  involved  say,  "power  plays"  of  humiliation  and 
masochism.  If  judges  were  to  become  more  self-conscious  about  their  views  on 
sexuality,  and  open  themselves  to  education  about  the  scope  of  adult  sexual 
desire  (as  they  have,  for  example,  about  patterns  of  relations  where  women  are 
battered)  then  they  might  be  able  to  carve  out  reasonable  ways  of  trying  to 
ascertain  consensual  engagement.  This  broader  scope  of  recognition  would,  for 
example,  shift  judges  readiness  to  see  Mr.  Twyman's  desires  as  intrinsically 
unacceptable,  and  thus  their  capacity  to  contemplate  the  possibility  that  what 
was  happening  was  not  intentional  infliction  of  emotional  distress,  but  the  pain 
of  sexual  incompatibility.  It  would  provide  some  protection  against  changes  of 
mind. 


125  (Khan  2008) 
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B.  (Fiercely)  Contested  Values 

I  can  imagine  versions  of  such  shifts  in  legal  practice  and  norms  that  I 
would  see  as  bringing  more  benefits  than  costs.  But  1  can  also  imagine  that  there 
would  be  feminists,  and  women  who  have  been  victims  of  sexual  violence  who 
would  not  identify  as  feminists,  who  would  reject  any  legal  or  normative 
accommodation  for  playing  with  "unwantedness."  They  would  see  it  as  too 
dangerous,  given  the  risks  women  are  already  subject  to.  I  can  imagine  them 
saying  that  those  who  want  to  play  with  unwantedness  must  do  so  at  their  peril 
(the  peril  Halley  acknowledges  of  unwanted  sex,  and  the  peril  she  would  like  to 
reduce  of  paying  a  heavy  legal  penalty  if  someone  changes  their  mind  about  the 
game.)  Better  their  peril  than  increasing  the  already  considerable  risk  of 
unwanted  sex  all  women  face. 

Now  we  are  in  the  realm  of  deeply  contested  understandings  of  the  values 
at  stake.  Again,  I  can  imagine  feminists  who  are  not  the  least  interested  in 
making  any  space  for  playing  with  unwantedness.  They  might  want  to  work 
toward  reconstituting  gender  so  that  unwantedness  disappears  as  a  form  of 
desire.  From  that  perspective,  people  who  have  it  should  get  over  it  — kind  of 
like  Halley  thinks  women  who  have  been  raped  should  get  over  it.  Maybe  it 
comes  from  childhood  sexual  abuse,  and  one  should  have  some  sympathy.  But, 
from  this  perspective,  that  just  means  they  should  get  therapy  or  whatever  it 
takes  to  keep  them  from  trying  to  enact  their  pathology  in  law,  policy  or 
collective  norms  of  sexuality^^^. 

I  don't  think  I  can  distance  myself  from  such  a  stance  quite  as  much  as  I 
might  like  to.  Halley,  Kennedy  and  Butler  have  a  persuasive  story  that 
eradicating  forms  of  sexual  desire  is  a  bad  legal  project.  But  as  I  noted  above, 
none  of  them  can  simply  embrace  that  position.  To  successfully  reduce  the 
residuum  will  involve  shifting  the  connection  between  violence  and  masculinity. 
It  will  have  to  involve  shifts  in  desire.  Maybe  the  nuance  matters.  Maybe  its  one 
thing  to  focus  on  reducing  the  residuum,  knowing  that  the  re-construction  of 
gender  and  desire  will  ultimately  be  involved.  And  it's  another  thing  to  say 
straight-out,  that  the  norm  law  should  enforce  has  no  scope  for  "unwantedness". 
To  say  this  would  not,  of  course,  require  criminalizing  such  sex  play.  But  this 
position  would  reject  any  accommodation  that  threatens  the  project  of  protecting 


^26  Dorothy  Allison  offers  a  moving  story  of  wanting  her  sexual  desires  to  be 
accepted  by  her  fellow  lesbian  feminists  (Allison  1994).  Even  though  she 
suggests  that  these  desires  (unspecified,  but  rejected  with  repulsion  by  those  she 
otherwise  feels  as  part  of  her  community)  are  the  result  of  her  childhood  sexual 
abuse,  what  she  wants  is  acceptance  of  her  desire  as  part  of  who  she  is,  not 
therapy  to  change  it. 
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women  and  "normalizing"  legitimate  sex  as  that  which  is  wanted.  This  position 
is  incompatible  with  Halley's.^^^ 

So  does  the  relational  approach  founder  on  such  deep  contestation  over 
values?  I  have  said  start  with  the  values  at  stake  in  a  case  (or  policy)  so  that  we 
can  inquire  into  the  relations  that  would  foster  them.  But  what  if  at  step  one,  we 
encounter  irreconcilable  difference?  I  have  three  airswers. 

First,  this  problem  is  in  no  way  peculiar  to  my  approach.  Part  of  what 
Halley  helps  us  see  is  that  values  over  which  there  are  deep  differences  are 
already  present  in  existing  cases.  What  the  relational  approach  does,  as  I  have 
already  noted,  is  bring  to  consciousness  what  those  values  are.  Where  judges 
may  now  routinely  make  assumptions  about  the  values  at  stake  and  that  they  are 
the  "common"  values  of  society,  a  relational  approach  would  encourage  a  more 
self-conscious  articulation  of  the  values,  and  then  a  recognition  of  their  contested 
nature.  For  example,  if  these  relational  formulations  of  the  relevant  questions 
became  routine,  lawyers  would  construct  their  arguments  around  the  competing 
conceptions  of  values  at  stake.  Judges  are  de  facto  making  choices  among 
competing  values  now.  A  relational  approach  would  make  those  choices  more 
apparent. 

My  first  answer,  then,  is  that  the  problem  of  irreconcilable  differences  over 
the  values  at  state  is  always  there,  just  more  obvious  with  the  relational 
approach.  My  second  answer,  is  that  the  self-consciousness  entailed  in  the 
relational  approach  is,  again,  the  best  solution  to  the  problem.  If  we  must  entrust 
judges  (and  policy  makers)  with  choices  between  values  about  which  there  is 
deep  disagreement  in  society,  it  will  not  be  possible  to  make  informed, 
responsible  or  accountable  decisions  unless  there  is  a  high  degree  of  self 
consciousness  about  the  choices.  The  more  judges  and  policy  makers  are 
articulate  about  the  choices  they  face,  the  better  the  possibility  that  their 
decisions  (and  opinions  or  debates)  will  foster  good  democratic  deliberation 
about  those  choices.  And  of  course,  democratic  deliberation  can  and  should  take 
into  account  the  importance  of  protecting  minority  rights  and  interests.  So  for 

^27  There  are  also  much  stronger  versions  of  the  rejection  of  the  legitimacy  of  any 
form  or  "unwantedness."  I  had  a  student  in  a  class  at  the  University  of  Chicago 
Law  School  in  the  1990s,  who  argued  that  any  form  of  coercion,  including 
"emotional  blackmail,"  or  other  forms  of  pressure  from  a  partner  to  engage  in 
sex  should  be  seen  as  illegitimate.  Only  mutually  desired  sex  should  be  seen  as 
legitimate.  I  cannot  now  remember  whether  she  thought  there  should  be  legal 
recourse  for  what  she  saw  as  coercion.  It  is  also  worth  noting  that  many  forms  of 
the  discussion  of  legal  engagement  with  sexual  relations  are  built  around  the 
problematic  (and  heterosexist)  assumption  sex  is  something  men  want  and 
women  provide.  Mutual  desire  is  not  the  underlying  assumption. 
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example,  even  if  Halley's  view  about  unwantedness  might  not  prevail  in  the  first 
cases  in  which  it  was  articulated  as  a  value,  the  recognition  of  the  existence  of  the 
costs  of  denying  it  might  well  come  to  be  seen  by  legislators  as  a  cost  to  be  taken 
into  account.  The  mere  fact  of  a  form  of  public  debate  around  it  might  challenge 
the  norms  around  legitimate  sex  and  make  space  for  a  more  encompassing 
stance. 


My  third  point  follows  from  this.  As  I  argued  in  Chapter  6, 
"Reconceiving  Rights  and  Constitutionalism,"  I  see  the  relational  approach  as 
encouraging  a  form  of  constitutionalism  that  is  structured  to  foster  democratic 
debate  over  the  form  and  content  of  rights.  In  this  chapter  we  can  see  the  need 
for  such  debate  from  another  perspective:  we  see  the  deep  disagreements  about 
the  most  basic  values  even  among  those  committed  to  women's  equality.  (I 
include  Halley  in  this  group.  I  see  her  resistance  to  a  framework  that  takes 
women's  subordination  as  its  starting  point  to  be  about  the  forms  of  "pre¬ 
commitment"  that  generate  blindness  to  other  issues,  not  about  a  lack  of  concern 
with  women's  equality.)  And  we  see  that  it  is  not  just  the  structure  of 
constitutionalism  as  such  that  needs  the  benefits  of  public  deliberation  about 
rights. 


One  of  the  important  democratic  weaknesses  in  Canada  and  the  United 
States  is  the  extent  to  which  judge  made  law— the  common  law  of  torts,  property, 
and  contract—  is  essentially  removed  from  democratic  debate^^s^  who  are 
not  trained  as  lawyers  know  anything  about  it.  But  as  Halley's  discussion  of 
Twyman  shows,  tort  law  (here  the  intentional  infliction  of  emotional  distress) 
plays  a  part  in  the  legal  enforcement  of  gender  norms  and  the  normalization  of 
sexuality.  So  called  "private  law"  also  defines  rights  that  are  crucial  to  the 
structure  of  power  (property  most  obviously)  and  private  law  is  equally  guided 
by  contested  norms  in  its  inevitable  structuring  of  relations.  This  is  so  whether 
that  guidance  is  self-conscious  or  not.  Unarticulated  norms  lead  judges  to  define 
rights  in  ways  that  structure  relations  —  in  ways  that,  in  turn,  are  of  great  concern 
to  Jones  as  well  to  Halley,  Butler  and  Kennedy.  The  same  is  true  for  judicial 
interpretation  of  criminal  law,  whether  statutory  or  common  law,  and  for 
statutory  interpretation  such  as  the  ability  to  sue  under  Title  VIT29^ 


^28  And,  of  course,  there  is  technical  legislation  such  as  that  governing  copyright 
that  is  formally  made  in  the  democratic  forum  of  the  legislature,  but  finds  little 
scope  for  public  debate  —  despite  its  widespread  implications. 

129  xitle  VII  of  the  Civil  Rights  Act,  1964  (often  referred  to  simply  as  'Title  VIT) 
prohibits  employment  discrimination  on  the  basis  of  Race,  Colour,  Religion,  Sex, 
or  National  Origin  in  establisliments  with  at  least  15  employees  (Title  VII,  Civil 
Rights  Act  1964).  Judicial  interpretation  takes  on  an  especially  crucial  role  in 
Title  VII  jurisprudence  since,  as  one  leading  resource  explains,  the  statutory 


407 


Page  58  of  72 


A  relational  approach  would  increase  the  transparency  of  judicial 
decision-making  in  all  these  areas.  It  would  have  a  similar  effect  in  structuring 
the  debates  around  legislation  and  regulation  so  that  identification  of  competing 
values  was  routinely  called  for. 

C.  Contested  Strategies:  State  Power,  ''Governance  Feminism,"  and  the 
Relational  Approach 

In  tills  section  I  use  the  contrast  between  Jones  and  Halley  to  turn  again  to 
anxieties  about  a  relational  approach  involving  excessive  state  power  and 
intrusion  into  people's  lives.  The  two  authors  are  starkly  different  in  the  way 


language  is  "almost  deliberately  vague"  (Specter  and  Spiegelman  2008:  §  5).  The 
Supreme  Court  and  the  Courts  of  Appeals  have  also  tended  to  "write  in  rather 
broad  terms  in  cases  arising  under  Title  VII, "  which  has  left  judges  with  little 
guidance  in  interpreting  the  statute;  as  a  result,  "the  art  of  counsel  and  the 
prejudices  of  the  appellate  courts  play  a  far  greater  role  in  the  disposition  of  Title 
VII  litigation  than  one  might  ordinarily  expect  in  litigation  arising  under  federal 
law"  (Specter  and  Spiegelman  2008:  §  6). 

Amie  L.  Vanover  canvasses  the  jurisprudence  on  two  interpretive  questions 
where  the  'prejudices  of  the  appellate  courts'  define  rights  in  ways  that  structure 
relationships:  whether  sexual  harassment  decisions  should  consider  the  type  of 
work  environment,  and  whether  'non-sexuaT  discrimination  on  the  basis  of  sex 
can  form  the  basis  of  a  valid  claim  (Vanover  2000).  Persistent  divisions  within 
the  judiciary  as  to  how  these  questioirs  should  be  answered  reveal  differing 
conceptions  the  way  Title  VII  rights  ought  to  structure  work  relationships.  With 
respect  to  work  environment,  Vanover  summarizes  the  split  as  follows:  "Some 
courts  believe  that  if  a  woman  chooses  to  enter  or  stay  in  a  work  environment 
that  is  known  to  be  rough  and  sexually  harassing,  the  woman  does  not  have  as 
strong  of  a  claim  under  Title  VII  as  a  woman  who  chooses  to  work  in  an 
environment  that  is  perceived  to  be  wholesome  and  without  sexual  harassment. 
Other  courts  believe  that  work  environments  saturated  with  sexual  harassment 
are  exactly  what  Title  VII  was  intended  to  eradicate  and  thus  do  not  take  the  type 
of  work  environment  atmosphere  into  account  when  deciding  if  there  is  a  claim 
under  Title  VII"  (Vanover  2000: 1569).  She  describes  the  second  of  these  sites  of 
interpretive  contestation,  explaining  that  to  some  courts  "non-sex  behavior  can 
be  harassing  if  the  conduct  is  directed  toward  a  plaintiff  because  of  anti-female 
animus.  Other  courts,  however,  purport  that  only  behavior  that  is  sexual  in 
nature  can  be  considered  sexually  harassing.  Some  of  these  courts  even  require 
behavior  that  is  'overtly  sexual'"  (Vanover  2000: 1578).  In  both  of  these 
examples,  the  diverging  judicial  interpretations  of  Title  VII  rights  rely  upon 
fundamentally  different  conceptions  of  what  sorts  of  relationships  are  tolerable 
in  tire  workplace. 
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they  talk  about  violence,  and  there  is  a  kind  of  implicit  mutual  contempt  for  the 
other's  approach.  Of  course,  Halley  does  think  women  should  be  protected  from 
assault.  And  there  is  not  a  direct  contrast  in  their  approaches  to  battering,  since 
Halley  doesn't  talk  about  it  much.  The  aspersions  she  casts  in  her  asides  about 
feminist  advocacy  have  more  to  do  with  sexual  harassment,  though  she 
comments  briefly  about  other  issues.  For  example,  her  discussion  of 
"governance  feminism"  (which  one  might  say  is  what  Jones  aspires  to): 

[T]here  are  plenty  of  places  where  feminism,  far  from  operating 
underground,  is  running  things.  Sex  harassment,  child  sexual 
abuse,  pornography,  sexual  violence,  antiprostitution  and  anti¬ 
trafficking  regimes,  prosecutable  marital  rape,  rape  shield  rules: 
these  feminist  justice  projects  have  moved  off  the  street  and  into  the 
state. . . . 

It  would  be  a  mistake  to  think  that  governance  issues  only  from 
that  combination  of  courts,  legislatures,  and  police  which 
constitutes  the  everyday  image  of  the  "the  state."  Employers, 
schools,  health  care  institutions,  and  a  whole  range  of  entities,  often 
formally  "private,"  govern  too  [this  list  closely  maps  Jones's  list  in 
"what  we  can  do"]  —  and  feminism  has  substantial  parts  of  them 
under  its  control.  Just  think  of  the  tremendous  effort  that  U.S. 
employers  and  schools  must  devote  to  the  regulation  of  sexual 
conduct  at  work,  through  sexual  harassment  policies  that  have 
produced  a  sexual  harassment  bureaucracy  with  its  own  cadres  of 
professionals  and  its  own  legal  character.  . .  .[Ojne  result  of 
feminist  rape  activism  is  the  elevation  of  child  sexual  abuse  as  a 
serious  enforcement  priority  complete  with  "zero  tolerance" 
enforcement  attitudes;  other  kinds  of  child  neglect  and  abuse,  other 
kinds  of  adult/  adult  interpersonal  violence,  lack  the  charisma  of 
the  sexual  offences.  They  fall  into  the  background.  And  this  is  the 
effect  of  governance  feminism.^^o 

Halley  offers  no  evidence  for  these  claims,  no  evidence  about  increased  success 
in  identifying  and  prosecuting  child  sexual  abuse  (to  the  neglect  of  other  forms  of 
harm),  no  evidence  of  greater  use  of  legal  resources  to  constrain  harassers  than, 
say,  to  policing  street  level  drug  deals. 

Jones,  by  contrast,  suggests  that, 

"police  departments,  prosecutor's  offices,  courts,  and 
probation/  parole  agencies  can  designate  staff  merribers  with 
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special  expertise  to  handle  domestic  assault  cases  and  ensure  that 
these  employees  are  well  trained  [thus  generating  the  sort  of 
feminist  influenced  bureaucracy  Halley  is  worried  about].  They 
can  adopt  a  consistent  policy  of  arresting  primary  offenders  and 
handing  out  serious  consequences.  Given  limited  resources,  police 
policy  makers  can  reorder  their  arrest  priorities,  recognizing  that 
domestic  assault,  the  leading  cause  of  injury  to  women,  is  far  more 
serious,  violent,  dangerous,  and  costly  to  the  victim  and  the  public 
than  the  petty  thefts,  car  thefts,  burglaries,  and  minor  drug  use 
offenses  that  typically  engage  police  attention."^^! 

This  seems  to  me  a  sober  acknowledgment  that  priorities  will  need  to  be 
sliifted  and  a  persuasive  argument  that  they  should  be.  Over  and  over  again 
Jones  argues  (and  marshals  considerable  supporting  evidence)  that  the  priorities 
of  all  of  these  forms  of  governance  fail  to  take  seriously  the  harm  of  domestic 
assault  and  what  it  would  take  to  allow  women  to  escape  from  it. 

As  we  will  see  shortly,  Jones  also  makes  the  sort  of  sweeping,  absolute 
statements  rejecting  all  forms  of  mixing  sex  and  violence  that  fuels  Halley's 
unease  (fury?)  about  feminist  justic^e  projects. 

D.  Foundational  Relations:  Restructuring  root  causes  vs.  responding  to  existing 
problems 

I  initially  chose  to  contrast  Halley  and  Jones  to  see  the  ways  their  deep 
difference  reflected  basic  difference  in  values  and  their  priorities.  Some  of  this 
difference  does  emerge.  But  upon  re-reading  Jones,  I  was  struck  by  how  the 
foundation  of  her  argument  is  one  Halley  is  likely  to  endorse,  or  at  least  not 
resist.  What  Jones  thinks  is  most  important  is  a  change  in  the  "material 
conditions"  that  make  women's  equality  possible,  thus  enabling  them  not  to  be 
dependent  on  men: 

If  we  are  to  make  progress  against  battering  and  child  abuse,  we 
must  understand  that  neither  the  problems  nor  the  solutions  lie  in 
the  individual  psyche,  and  that  the  material  conditions  necessary 
for  women  to  become  free  and  equal  and  independent  will  not  be 
found  in  our  heads.  Nor  in  the  long  run  will  they  be  found  in  our 
courtrooms  and  jails.  When  the  material  conditions  of  women's 
lives  change  — when  women  have  access  to  affordable  housing, 
child  care,  health  care,  adequate  welfare  benefits,  job  training,  and 
jobs  that  pay  a  living  wage  — most  women  can  free  themselves  and 
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their  children  from  violence.  But  for  that  to  happen,  sex 
discrimination  must  end.^^^ 

While  Halley  would  resist  a  single-minded  focus  on  sex  discrimination, 
especially  one  that  presupposed  women's  subordination  by  men  as  the  core  of 
the  problem,  there  is  no  reason  to  suppose  that  she  would  reject  the  argument 
that  redressing  women's  economic  inequality  would  make  a  big  difference  for 
intimate  partner  violence  as  well  as  other  feminist  justice  projects.  Leaving  aside 
for  a  moment  the  role  of  the  state  in  accomplishing  this  redress,  and  the 
inevitable  disagreements  about  what  it  would  take  to  accomplish  it,  Jones  points 
to  a  way  of  restructuring  relations  between  men  and  women  without  engaging  in 
the  sort  of  direct  regulation  of  intimate  relations  that  makes  Halley  particularly 
nervous.  Indeed,  I  think  that  when  one  compares  what  Jones  thinks  is  most 
important  with  the  long  list  of  interventions  that  she  thinks  are  currently 
necessary,  we  see  something  important  about  approaching  social  transformation 
in  relational  terms. 

When  systemic  harms  are  embedded  in  deeply  entrenched  structures  of 
social  relations  (and  corresponding  patterns  of  beliefs),  trying  to  respond  to  those 
harms  without  transforming  the  underlying  structures  creates  dilemmas, 
situations  in  which  there  are  no  solutions  without  high  costs.  So  in  the  case  of 
the  battering  of  women,  as  long  as  the  conditions  for  women's  economic  self- 
sufficiency  are  not  in  place,  it  will  be  difficult  for  many  women  to  leave  men  who 
batter  them.  As  Jones  sees  it,  if  these  conditions  were  in  place,  most  women 
would  leave.  The  phenomenon  of  long  term  battering  relationships  would  be 
vastly  reduced,  if  not  eliminated. 

Women  would  take  care  of  the  problem  themselves  if  they  could.  It  is 
when  they  can't  that  a  vast  apparatus  of  support,  intervention,  and  coercion 
come  into  play.  And  it  is  here  that  Halley  and  Jones  are  at  odds.  The  conflict 
and  danger  (which  each  implicitly  sees  in  the  others  approach)  arise  because  the 
root  problem  of  inequality  has  not  been  addressed.  Halley  and  Jones  could  agree 
that  women  (and  men)  would  be  better  off  without  all  the  state  intervention  (and 
other  forms  of  governance)  that  a  failure  to  solve  the  root  problem  gives  rise  to. 

Jones  herself  points  to  this  indirectly: 

In  the  United  States,  "domestic  violence"  is  addressed  in  terms  of 
the  personal  psychology  of  individual  victims  anci  (far  less  often) 
perpetrators.  "Domestic  violence"  is  a  "social"  problem  only  in  the 
sense  that  if  affects  an  aggregate  of  those  supposedly  aberrant 
individuals. . .  .When  problems  long  neglected  threaten  to 
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overwhelm  us,  we  send  in  the  cops,  as  though  imprisoning 
aberrant  individuals  in  sufficient  numbers  will  achieve  social 
justice.  The  1994  Violence  Against  Women  Act  is  a  case  in  point— 
necessary  and  long  overdue,  yet  essentially  a  law  enforcement  fix 
for  a  social  problem  eradicable  only  by  profound  changes  in  the 
status  of  women's  lives. . . .  advocates  always  knew  that  shelters 
and  criminal  justice  served  only  a  small  fraction  of  American 
battered  women,  and  that  criminal  justice  was  more  likely  to  harm 
than  help  them.^^s 

The  project  of  providing  economic  equality  for  women  is  by  no  means  a 
simple  one.  In  my  judgment,  history  has  conclusively  shown  that  the  problem 
will  not  be  solved  by  "the  market"  driven  by  the  obvious  benefits  of  having  the 
full  range  of  talents  of  men  and  women  available  in  all  spheres  of  work  and  life. 
So  various  ways  of  redefining  the  legal  rules  that  structure  the  market  (such  as 
equal  pay  and  anti-discrimination  legislation,  paid  maternity  leave,  family  care 
leave)  will  be  required— and  resisted  as  "intervention"  in  the  market.  The  project 
of  economic  equality  between  men  and  women  (and  one  might  add  reducing 
and  ameliorating  poverty),  is  a  project  of  restructuring  relations.  And  the 
arguments  for  it  are  arguments  about  how  transformed  structures  will  better 
advance  values  such  as  dignity,  autonomy,  security  for  all.  The  debates  over 
these  issues  can  call  forth  deep  divisions  over  the  meaning  and  priority  of  say 
freedom,  dignity  and  equality.  But  I  do  not  think  that  Halley  and  Jones  would 
find  themselves  pitted  against  one  another  in  a  sharp  split  over  values  in  this 
context.  The  conflicts  arise,  as  I  said,  when  trying  to  respond  to  some  of  the 
intractable  problems  caused  by  the  failure  to  secure  women's  equality  and  their 
consequent  dependence  on  men. 

E.  Competing  Visions  of  Sexuality,  and  the  possibility  of  policy  compromise 

Briefly,  then,  what  are  those  conflicts?  Faced  with  centuries  old  patterns 
of  men's  violence  against  their  female  partners,  and  the  absence  of  the  material 
conditions  that  would  make  it  relatively  easy  for  women  to  leave,  Jones 
advocates  sweeping  prohibitions  on  violence  in  intimate  relations.  For  example, 
she  says  that. 


The  point  is  that  as  long  as  "a  certain  amount"  of  sexual  and 
physical  "fighting"  is  thought  natural,  civilized,  desirable,  or 
necessary  in  marriage,  violence  will  always  be  thought  to  occur 
with  the  woman's  consent,  the  woman's  provocation,  the  woman's 
solicitation,  the  woman's  pleasure,  just  as  rape  was  once  thought  to 
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be  provoked,  solicited,  consciously  desired,  and  unconsciously 
needed  by  women  victims  of  rape. 

. . .  battering  is  always  wrong  no  matter  who  the  woman  is  or  what 
she  does,  no  matter  what  she  provokes  or  solicits  or  submits  to  or 
consents  to  or  consciously  desires  or  subconsciously  needs  and  no 
matter  how  much  the  assailant  loves  lierP'^ 

It  might  be  that  a  full  definition  of  battering,  a  piece  of  which  might  be 
Jones's  definition  "a  crime  in  which  the  perpetrator  does  not  consult  the 
woman's  wishes  and  from  which  he  does  not  let  her  escape,"^^^  would  be 
sufficient  to  distinguish  battering  from  any  of  the  forms  of  sex  play  or  openness 
to  multiple  forms  of  gender  that  Halley  and  Butler  advocate.  But  note  that  Jones 
includes  "consent"  in  her  list  of  what  cannot  justify  battering.  I  think  this  might 
give  Halley  pause  (although  we  have  seen  that  Halley  thinks  that  consent 
provides  no  simple  solutions)..  But  even  if  they  disagree  about  the  role  of 
consent,  that  the  long  term  pattern  that  characterizes  battering— to  which  Jones 
refers  in  the  phrase  "from  which  he  does  not  let  her  escape"  —  might  make  it 
relatively  easy  to  distinguish  between  battering  and  sex  play  with  physical 
violence  and  domination.  It  matters  that  Jones  and  Halley  might  be  able  to  agree 
on  what  the  law  would  prohibit.^^^  It  also  matters  that  they  have  deep 
differences  in  their  visions  of  optimal  sexuality.  Both  play  a  role  in  the  forms  of 
relational  restructuring  they  would  support. 

Jones  spends  pages  raging  against  the  dangers  of  popular  psychology's 
advocacy  of  anger,  aggression,  and  violence  in  sex.  In  the  many  books  she 
quotes,  aggression  and  violence  is  normal  and  thus  a  legitimate,  perhaps 
necessary,  component  of  fulfilling  sex.  She  thinks  this  is  dangerous  because  it  is 
part  of  what  sustains  a  way  of  talking  about  these  issues  that  consistently 
trivializes  or  denies  women's  experience: 


^34  (Jones  2000: 126,  8)  (her  emphasis) 

135  (Jones  2000: 126) 

136  For  example,  as  I  suggested  above,  it  seems  likely  to  me  that  the  kind  of 
relationships  that  feminists  like  Jones  describe  as  characterized  by  battering 
actually  look  quite  different  from  relationships  in  which  there  has  been  violent 
sex  play,  or  even  play  with  the  edginess  of  unwantedness.  So  even  if  the  kind  of 
person  for  whom  Halley  wants  space  and  protection  changes  her  mind  and  calls 
in  the  law,  it  seems  to  me  to  be  a  manageable  project  to  have  evidence 
requirements  that  are  capable  of  distinguishing  between  the  two  relationships. 
Of  course,  as  in  all  areas  of  law,  there  might  be  grey  areas  and  mistakes. 
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Women  report  rape,  battery,  broken  bones,  miscarriages,  knife  and 
gun  shot  wounds.  Men  talk  about  "marital  problems."  Women 
walk  around  with  bruises,  brain  damage,  paralyzed  limbs, 
shredded  genitalia,  bullets  in  their  heads.  Men  mention  domestic 
disputes.  . . . 

In  defining  common  experience,  batterers  are  backed  up  by  the  best 
authorities.^3^ 

For  example,  she  quotes  (with  contempt)  Alex  Comfort,  in  The  Neza  Joy  of  Sex: 

The  Goumet  Guide  to  Lovemaking  for  the  Nineties,  "an  updated  version  of  the 
perennial  bestseller," 

our  image  of  love  is  uptight  about  the  very  real  elements  of 
aggression  in  normal  sexuality.  .  .  .To  need  for  some  degree  of 
violence  in  sex,  rather  than  the  glutinous  unphysical  kind  of  love 
which  . .  .  tradition  propagates,  is  statistically  pretty  normal.  [She 
adds  that  he  does  not  provide  statistics.] ...  If  you  haven't  learned 
that  sexual  violence  can  be  tender  and  tenderness  violent,  you 
haven't  begun  to  play  as  real  lovers.^^^ 

This  sounds  like  a  position  Halley  would  endorse. 

Jones  is  intensely  preoccupied  with  trying  to  secure  for  women  some  basic 
values:  security,  bodily  integrity,  and  the  equality  necessary  to  give  real  effect  to 
those  values.  Halley  has  a  passion  for  promoting  freedom  in  the  basic  human 
realm  of  sexuality.  Halley  is  worried  about  the  law  (such  as  Title  VII)  being 
enlisted  to  promote  a  "vanilla  sex"  regime  (like  the  tradition  Comfort  denigrates) 
and  being  available  to  punish  (not  necessarily  via  criminal  law)  those  who 
deviate  from  it.^^^  Jones  is  worried  that  stories  of  the  "thrilling  intermingling  of 
sex  and  violence," will  justify  and  trivialize  what  batterers  do,  so  that  all  the 
various  mechanisms  of  governance  Halley  identifies,  will  —  far  from  being 
controlled  by  feminists  —  fail  to  provide  women  with  the  most  basic  entitlements 
to  security.  They  both  have  subtle  inquiries  into  how  relations  between  men  and 
women  are  shaped  by  understandings  of  sexuality  and  the  way  law  affects  and  is 
affected  by  those  relations  and  understandings.  They  would  see  each  other's 
approach  as  dangerous,  even  if  they  would  both,  in  principle,  sign  onto  security, 
bodily  integrity,  sexual  freedom  and  autonomy,  and  equality  as  core  values.  We 
will  see  shortly  how  these  deep  differences  play  out  around  issues  of  education. 


137  (Jones  2000: 106-7) 

138  (Comfort,  Cited  in  (Jones  2000: 108, 15)) 

139  (Jones  2000:  301) 

110  (Jones  2000: 115) 


414 


Page  65  of  72 


Here,  the  important  point  is  that  each  approach  highlights  different 
consequences  of  the  ways  law  can  restructure  intersecting  relations  of  power  and 
sexuality.  Halley's  and  Jones's  books  should  be  read  together,  so  that  the 
perspective  of  each  informs  the  other.  I  think  Halley  is  right  in  her  central  point: 
feminists  can  be  blinded  to  the  consequences  (costs)  of  their  projects  by  their 
single  minded  focus  on  the  categories  of  men  and  women  and  the  subordination 
of  women  by  men.  Laws  that  will  restructure  relations  in  ways  that  give  women 
more  power  and  control  over  intimate  sexuality  could  limit  everyone's  freedom 
to  play,  experiment,  and  love  sexually.  But  it  seems  equally  clear  to  me  that 
before  heeding  Halley's  warnings  in  any  given  case  (she  is  careful  to  keep  her 
language  to  warning  rather  than  prescription,  but  the  difference  gets  pretty  thin 
at  times),  Jones'  warnings  should  be  taken  into  account.  A  move  to  protect 
diverse  sexual  preferences  might  work  to  endanger  women  by  legitimizing 
stories  about  sex  and  violence  that  sustain  men's  power  to  inflict  violence  with 
impunity  —  and  to  make  women  feel  guilty  and  inadequate.  Such  legitimacy  and 
inadequacy  help  provide  the  conditions  for  battering  relationships. 

Taking  the  two  perspectives  together,  the  objective  would  become  for  law 
to  provide  the  protections  Jones  thinks  are  crucial  without  endangering  the 
relationships  Halley  cares  about.  Of  course,  this  will  work  best  if  all  actors  in  the 
criminal  justice  system  have  some  familiarity  with  (and  respect  for)  the  concerns 
of  both  Jones  and  Halley.  Without  Jones'  perspective,  there  is  the  danger  of 
reinforcing  old  stereotypes,  and  continuing  to  provide  impunity  to  men  who 
batter  their  wives.  Without  Halley's  perspective,  there  is  the  danger  that  the  law 
will  (in  effect)  enforce  a  notion  of  legitimate  sexuality  that  is  far  narrower  than  is 
necessary  to  protect  women  from  the  violence  feminists  are  concerned  about. 

I  think  it  also  worth  remembering  Kennedy's  argument  that  by  reducing 
the  residuum  of  violence,  there  will  be  more  scope  for  the  play,  experiment,  and 
openness  that  he,  along  with  Halley  and  Butler,  advocates.  Thus  to  the  extent 
that  Jones  is  right  in  her  analysis  of  what  will  reduce  the  violence,  they  may  have 
an  interest  in  supporting  her  project. 

F.  Jones's  "to  do  list:"  dangerous  state  expansion,  repressive  "governance 
feminism/'  or  (inevitably  contested)  redirection  of  existing  state  power 

Jones  has  a  whole  chapter  that  details  her  recommendations  for  change  in 
every  area  of  state  and  society  that  affects  women's  vulnerability  to  violence.  As 
I  see  it,  it  is  her  relational  analysis  of  the  problem  that  leads  her  to  identity  such  a 
wide  range  of  institutions  and  practices,  and  to  see  how  changes  could  improve 
women's  chances  of  avoiding  and  escaping  violence.  I  use  portions  of  her 
exhaustive  list  as  yet  another  way  of  showing  how  —  despite  appearances— a 
relational  approach  rarely  calls  for  an  expansion  of  state  power. 
Overwhelmingly,  the  call  is  for  existing  state  power  to  be  redirected  so  that  the 
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relationsliips  it  is  currently  structuring,  can  be  restructured  in  ways  that  enhance 
rather  than  endanger  women's  security.  And,  again,  I  take  up  Halley's 
challenge,  to  see  if  such  redirections  are  dangerously  intrusive  or  restrictive,  even 
if  they  aren't  an  expansion  of  state  power. 

Jones  opens  her  chapter  "What  Can  we  Do"  with  an  interesting  reflection 
on  the  kind  of  change  that  has  occurred  in  popular  norms  about  a  woman's 
relation  to  her  family.  It  also  contains  of  summary  of  the  institutional  changes 
she  thinks  are  necessary. 

In  the  nineteenth  century  and  a  good  part  of  this  one,  when  a 
woman  left  her  husband,  the  public  asked:  Why  did  she  leave?  .  . 
.What  kind  of  woman  walks  out  on  her  husband  and  family,  the 
sacred  duty  entrusted  to  her  by  God  and  Nature?  .  . . 

Today,  family,  friends,  clergy,  courts  and  counsellors  still  urge  a 
woman's  duty  upon  her,  but  when  .  .  .  some  "real"  trouble  occurs  — 
a  homicide  perhaps,  or  the  battery  of  a  child  —  the  public  wants  to 
know:  Why  didn't  she  leave?  . .  . 

The  danger  is  now  that  we  overestimate  society's  changes.  Implicit 
in  the  question,  "Why  didn't  she  leave?"  is  the  assumption  that 
social  supports  are  already  in  place  to  help  the  woman  who  walks 
out:  a  shelter  in  every  town,  a  cop  on  every  beat  eager  to  make  that 
mandatory  arrest,  a  judge  in  every  courtroom  passing  out  well 
enforced  restraining  orders  and  packing  batterers  off  to  jail  and 
effective  re-education  programs,  legal  services,  social  services, 
health  care,  cliild  care,  child  support,  affordable  housing, 
convenient  public  transportation,  a  decent  joy  free  of  sexual 
harassment,  a  living  wage.  The  abused  woman,  wanting  to  leave, 
encouraged  to  think  she  will  find  help,  yet  finding  only  obstacles  at 
every  turn,  may  grow  disheartened  and  doubt  herself. 

Jones's  first  category  of  things  to  do  is  "institutional  change."  She  is  self- 
conscious  about  the  dilemma  of  the  urgent  need  for  remedial  change,  and  its 
ultimate  inadequacy  because  (in  my  terms)  most  of  it  cannot  change  the 
underlying  relationships  of  inequality  and  vulnerability: 

Keeping  in  mind  that  no  institutional  change  can  "save"  women 
and  children  set  up  by  economic  dependence  and  poverty,  real  or 


(Jones  2000: 199, 204) 
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threatened,  to  be  easy  marks  for  male  violence,  we  must  change  the 
way  our  institutions  operate  ...  2^ 

She  quotes  Susan  Schechter's  argument  that  existing  institutions  fail  to  carry  out 
their  responsibilities  properly: 

In  the  last  fifteen  years  of  testimony  before  Congress  and  state 
legislatures,  in  newspaper  accounts,  in  proposals  to  foundations 
and  state  agencies,  the  same  problems  have  been  identified  again 
and  again:  judges  fail  to  hold  offenders  accountable  or  take  victims 
fears  seriously,  doctors  patch  wounds  and  send  women  back  to 
their  assailants,  clergy  tell  women  to  try  harder,  courts  issue 
visitation  orders  requiring  children  to  see  fathers  who  sexually 
assault  them.143 

This  is  not  by  and  large  iiot  a  call  for  new  agencies  or  new  laws.  It  is  about 
existing  institutions  doing  their  job  'Tight."  (As  we  shall  see,  the  potential  for 
conflict  with  Halley  is  clearest  in  the  kind  of  education  Jones  sees  as  necessary 
for  all  these  actors  to  start  carrying  out  their  jobs  properly.)  Few  of  Jones's  many 
recommendations  involve  an  expansion  of  existing  state  power.  She  calls  for 
aggressive  enforcement  of  existing  laws:  "Courts  can  make  it  easy  and  safe  for 
battered  women  to  get  restraining  orders,  and  police  can  enforce  them  by  seeking 
out  and  arresting  violators.  They  can  and  should  confiscate  the  guns  of  all  men 
subject  to  restraining  orders  or  convicted  of  domestic  assault. [It  is  not  clear 
whether  this  last  might  sometimes  require  additional  legislative  authorization.] 
Her  discussion  of  cliild  protection  policies  is  about  paying  attention  to  the  reality 
of  domestic  violence  in  the  decision  making  about  placing  children,  especially 
taking  them  from  their  mothers  when  adequate  protection  against  the  batterer 
would  protect  both  mother  and  child.  Similarly,  there  are  many  discussions  in 
the  literature  about  the  way  welfare  regulations  put  battered  women  at  risk 
(when  requiring  them  to  name  the  father  of  their  children,  and  failing  to  inform 
them  of  existing  exemptions  from  this  requiremenb'^^),  and  provide  such 
inadequate  support  that  women  face  terrible  choices  between  feeding 
themselves,  feeding  their  children,  giving  their  children  up  to  "state  protection," 
or  returning  to  the  batterer.  Some  of  the  remedies  suggested  call  for  increased 
funding,  but  most  are  about  shifting  policies  and  regulations  rather  than 
expanding  their  scope. 


142  (Jones  2000:  217) 

145  (Schechter,  cited  in  (Jones  2000:  217)) 

144  (Jones  2000:  221) 

145  (Mosher  et  al.  2004:  44-5) 
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The  health  care  system  is  another  target  for  change.  As  Jones  says: 

Most  battered  women  never  call  the  police  or  go  to  court  or  flee  to  a 
women's  shelter,  but  battered  women  in  great  numbers  visit 
doctors  and  hospitals  —  often  repeatedly  — for  treatment  of  injuries 
and  other  stress-related  illnesses,  both  their  own  and  those  of  their 
children.  Most  doctors  fail  to  recognize  these  women  as  victims  of 
violence  —  a  blindness  that  in  itself  is  harmful  to  battered  women.^46 

Here  the  primary  target  is  education  and  protocols  for  recognizing  intimate 
partner  violence  and  providing  appropriate  guidance  and  assistance.  In  a  system 
of  health  care  that  is  primarily  private,  the  state  is  not  involved.  (Although  in 
commenting  on  doctors'  practices  she  notes  that  they  didn't  report  child  abuse 
either  until  they  were  required  to  do  so  by  law.)  Even  in  a  public  health  care 
system,  the  primary  actors  are  likely  to  be  doctors  and  nurses  associations,  and 
the  institutions  that  educate  health  care  professionals.  "Colleges  and  universities 
that  offer  degrees  in  medicine,  nursing,  social  work,  psychology,  and  pastoral 
care  can  require  education  about  male  violence,  battering,  sexual  assault,  and 
child  abuse  in  their  standard  curricula."^^^ 

As  Halley  made  clear,  her  concern  with  "governance  feminism"  is  not 
with  formal  state  power  alone,  but  extends  to  exactly  such  proposals  as  this  one, 
for  required  courses  about  male  violence.  Jones's  repeated  insistence  about  the 
need  for  education  at  every  level  is  not  just  about  providing  missing  information 
or  statistics.  The  existing  ignorance  and  misunderstanding  are  part  of  a  "story" 
about  "domestic  violence"  that  trivializes  it,  blames  the  victim,  provides  excuses 
for  the  perpetrator,  and,  in  effect,  allows  large  scope  for  violence  with  impunity. 
Jones  wants  education  that  will  counter  that  story  with  an  alternative,  the 
feminist  analysis  she  presents,  which  is  the  result  of  decades  of  research  and 
activism.  Jones's  own  version  (like  that  of  many,  but  not  all  feminists)  would,  as 
we  have  seen,  also  come  with  an  unequivocal  rejection  of  mixing  sex  and 
violence. 

This  desire  to  "impose"  (to  use  Halley's  framework  for  the  moment)  an 
alternative  understanding  of  battering  is  not,  in  my  view,  a  gratuitous 
imposition  of  the  feminist  agenda.  Jones's  call  for  education  is,  as  I  see  it,  part  of 
a  recognition  that  "battering"  is  not  just  a  characteristic  of  particular  intimate 
relationships,  but  part  of  a  wider  structure  of  relationships— and  corresponding 
ideas  — that  sustain  the  practice.  The  practice  of  battering  cannot  be  changed 
until  the  understanding  of  that  practice  changes,  among  health  care 
professionals,  criminal  justice  persomrel,  social  workers,  and  the  public  at  large. 


(Jones  2000:  225) 
147  (Jones  2000:  227) 
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As  long  as  they  see  battering  in  a  certain  way,  men  will  have  to  power  to  practice 
it,  women's  dependence  on  men  will  make  it  difficult  to  leave,  and  the  external 
supports  (shelters,  adequate  welfare  with  reasonable  regulations)  to  enable 
women  to  leave  will  not  be  there.  The  power  relations  between  men  and 
women,  the  patterns  of  women's  dependence  on  men  are  sustained  not  just  by 
economic  inequalities,  but  by  ideas  and  beliefs.  Thus  Jones  (and  many  others  in 
the  field)  see  education,  what  one  might  (tendentiously)  call  re-education,  as  a 
central  part  of  the  task  of  ending  battering. 


1  use  the  term  re-education  (despite  its  totalitarian  overtones)  to 
emphasize  that  there  is  an  existing  story  about  battering  that  is  told  (both  tacitly 
and  directly)  and  supported  by  multiple  institutions.  The  question  is  not  should 
these  institutions  be  promoting  a  contested  story  about  the  nature  of  battering.  It 
is,  should  the  story  they  are  promoting  be  challenged  and  changed.  As  with 
withdrawing  impunity,  overt  projects  of  changing  the  story  look  like  imposition, 
they  seem  like  expanding  intrusive  power  (whether  of  the  state  or  other 
institutions  with  power  over  people's  lives).  But  it  really  is  a  matter  of  making 
overt  what  has  been  covert,  and  then  trying  to  mandate  change.  At  this  historical 
juncture,  it  is  not  possible  for  doctors,  social  workers,  or  criminal  justice  officials, 
to  simply  be  "neutral"  about  battering,  to  promote  no  story  about  battering. 

The  virtue  of  Jones'  education  project,  which  I  tliink  Halley,  Kennedy  and 
Butler  all  ought  to  endorse,  is  that  it  makes  the  covert  explicit.  The  contested 
nature  of  the  "story"  then  becomes  obvious.  By  seeing  the  links— battering 
cannot  be  stopped  without  restructuring  relations,  part  of  that  restructuring 
•  involves  changing  the  prevailing  (but  often  un-stated)  ideas  about  battering—  the 
contestation  over  ideas  and  values  becomes  an  explicit  part  of  the  policy  debates. 
Sometimes  policy  makers  (of  both  Halley  and  Jones  persuasions)  might  be  able  to 
compromise  on  a  practical  agreement.  For  example,  one  could  imagine  an 
agreement  on  an  education  project  that  was  at  least  agnostic  on  the  broad  issue 
of  sex  and  violence,  while  successfully  resisting  the  stereotypes  that  had 
protected  battering.  In  other  instances,  they  would  have  to  acknowledge  and 
debate  competing  visions  of  sex,  violence,  privacy  and  the  role  of  the  state  in 
ensuring  women's  security. 

Halley's  perspective  provides  another  caution  about  what  doing  the  job 
"properly"  entails.  While  it  is  important  to  resist  the  stereotypes  and  tacit 
blaming  of  the  victim  that  are  all  too  common,  it  cannot  really  be  appropriate  for 
health  care,  social  work,  or  criminal  justice  workers  to  take  on  the  assumption 
that  the  injured  woman  is  always  right  or  blameless  (as  some  of  the  literature 
implies).  The  unquestioning,  supportive  stance  appropriate  to  counsellors  or 
shelter  workers  cannot  be  adopted  by  all  the  other  institutional  agents  called 
upon  to  make  judgments  in  cases  of  violence  between  intimate  partners.  It  is  a 
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common  tendency  to  think  that  the  huge  job  of  transforming  stereotypes  or 
conventional  thinking  or  hegemonic  ideology  permits  counter  distortions, 
simplifications  or  exaggerations.  But  my  version  of  a  relational  approach 
requires  attentiveness  to  all  the  dimensions,  even  nuances  of  relational 
structures.  A  single  minded  focus  on  the  victim  cannot  provide  that.  As  I  noted 
above,  it  cannot  help  us  understand  why  large  numbers  of  men  (though,  of 
course,  a  minority)  feel  driven  to  the  violent  control  and  domination  that  is 
characteristic  of  battering  relationships. 

Jones'  long  list  indicates  the  huge  cost  of  responding  to  the  problem  of 
battery.  How  much  do  the  responding  moves  shift  relations?  Collectively  the 
ameliorative  projects  can  give  women  the  means  of  leaving  battering 
relationships.  As  such  they  shift  power  relations  between  men  and  women,  they 
render  women  less  dependent  on  men  who  batter  them.  In  that  sense,  the 
coverall  project  is  one  of  restructuring  relations.  But  each  particular  component  is 
usually  aimed  at  meeting  a  particular  need  or  problem,  without  trying  to  address 
large  scale  relational  issues.  Again,  this  is  part  of  the  frustration  one  can  see  in 
Jones'  analysis.  The  needs  are  urgent.  They  are  being  exacerbated  by  existing 
practices,  which  must  therefore  change.  But  vast  resources  -with  their  inevitable 
scope  for  mistake,  intrusion,  coercion— must  be  marshalled  because  the 
underlying  structure  of  relations  invites  women's  vulnerability  to  violence  from 
intimate  male  partners. 
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